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Practices of different kinds of artificial
reproductive technologies are allowed in Taiwan in



accordance to the Artificial Reproduction Act. On the
contrary, surrogacy motherhood has not been legally
granted since it was banned in 1996. However, there
are infertile people who need help to have children
of their own, particularly when they do not fit in
the requirements in Artificial Reproduction Act to
use artificial reproductive technologies. In response
to the urgent requests for legal surrogacy, the
Department of Health (renamed as the Department of
Health and Welfare since 2013) had held two civil
conference to develop and improve a draft of
surrogacy legislation. Nevertheless, no promulgated
legislation has been designed for surrogacy until
NOwW.

In the context of surrogacy, controversies and
challenges from the aspects of law, ethics, and
gender are intertwined. How could, or how did, the
civil conference help clarify the complex case of
surrogacy? Although the scheme of civil conference is
developed along the theory of deliberative democracy
and is designed for providing solutions to
controversial issues, would such scheme satisfy the
challenge from surrogacy issue? On the other hand,
the theory of communication and action by Juergen
Habermas 1s often employed to analyze the
interactions and opinions in a civil conference, and
1t could generally probe into the linchpin. But when
1t comes to analysis of an issue highly relevant to
gender, such as legislation and practice of
surrogacy, how should we adopt the theory of
communication and action?

Key Words

This research has found out that the civil conference
could represent the legal and moral consciousness
shared by lay people, and thus provide important
guidance to the legislators. Furthermore, when an
1deal and valid civil conference pictured in the
theory from Habermas should be built in an
environment where provides every participants equal
opportunities to communicate, the environment of a
civil conference about surrogacy should be more
gender-aware to be an ideal and valid one.



® < M4 . Gestational Surrogacy, Right to Procreate, Autonomy,
Consensus Conference, Gender Perspectives
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Abstract

Practices of different kinds of artificial reproductive technologies are allowed in
Taiwan in accordance to the Artificial Reproduction Act. On the contrary, surrogacy
motherhood has not been legally granted since it was banned in 1996. However, there
are infertile people who need help to have children of their own, particularly when
they do not fit in the requirements in Artificial Reproduction Act to use artificial
reproductive technologies. In response to the urgent requests for legal surrogacy, the
Department of Health (renamed as the Department of Health and Welfare since 2013)
had held two civil conference to develop and improve a draft of surrogacy legislation.

Nevertheless, no promulgated legislation has been designed for surrogacy until now.

In the context of surrogacy, controversies and challenges from the aspects of law,
ethics, and gender are intertwined. How could, or how did, the civil conference help
clarify the complex case of surrogacy? Although the scheme of civil conference is
developed along the theory of deliberative democracy and is designed for providing
solutions to controversial issues, would such scheme satisfy the challenge from
surrogacy issue? On the other hand, the theory of communication and action by
Juergen Habermas is often employed to analyze the interactions and opinions in a
civil conference, and it could generally probe into the linchpin. But when it comes to
analysis of an issue highly relevant to gender, such as legislation and practice of

surrogacy, how should we adopt the theory of communication and action?

This research has found out that the civil conference could represent the legal
and moral consciousness shared by lay people, and thus provide important guidance
to the legislators. Furthermore, when an ideal and valid civil conference pictured in
the theory from Habermas should be built in an environment where provides every
participants equal opportunities to communicate, the environment of a civil
conference about surrogacy should be more gender-aware to be an ideal and valid

one.

Key Words

Gestational Surrogacy, Right to Procreate, Autonomy, Consensus Conference, Gender
Perspectives
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Consensus Conferences on Gestational Surrogacy:

Autonomy, Procreative Rights and Gender

Yun-Hsien Diana Lin
Associate Professor, National Tsing Hua University

I. Introduction: History of Surrogacy Legislation in Taiwan

The second Sunday in May is the Mother’s Day in Taiwan. On this day, many
people celebrate with their mothers and honor motherhood. But not every woman has
the chance to spend the Mother’s Day with their own children. A few days before the
Mother’s Day in 1996, two infertile women suffered from uterine hypoplasia
petitioned to the Congress, asking for the legalization of surrogacy in Taiwan. One of
them, Zhao-Zi Chen is a famous proponent of surrogacy in Taiwan, who had hold that
surrogacy is a support of the infertile people’s human right and admitted that she
herself had tried to use surrogacy for a dozen times while it was not legalized.”’ And
the other one, an anonymous woman, even wept in front of the media, saying that “is
a woman who is not able to bear her own child for the sake of uterine hypoplasia
excluded from the possibilities of having intimate relationships or marriage? Can she
have any choices other than being a nun, a sister, or a mistress?”** It has been nearly
20 years after the couple of infertile women let their voices be heard, but the
legalization of surrogacy in Taiwan is still underway and unable to solve the legal and
ethical disputes in the way. To understand the whole story of surrogacy in Taiwan, we

should study the history of practice and legislation artificial reproduction here.

31 Chenzhaozi cu lifa “buyun zhende hentongku (FEIZZ(EILE T R EAYRE | ), PINGGUORIBAO
(385 H %) [THE APPLES DAILY], Aug. 23, 20009.

32 Chen Meihua (JiZ£%), Wuhua huo Jiefang: Niixingzhuyizhe guanyu Dailiyunmu de Zhenglun (¥
bR — 2 EEE RPN B2 AT F %) [Objection or Liberation: A Debate over
Surrogacy by Feminists], YUEDANFAXUEZAZHI (3 HEEHEEE) [THE TAIWAN LAW REVIEW], No.
52, April 1999, at 20.

18



First of all, the history of laws and practices of artificial reproduction in Taiwan
should be explored in general. Not only because surrogacy is one aspect of artificial
reproduction practice, but also because the discussions and disputes of surrogacy and
artificial reproduction have been tangled in Taiwan for over decades. To better
understand the issue of surrogacy in Taiwan, the tie of surrogacy and artificial

reproduction here should definitely be noted.

Medical science in Taiwan has been well developed for decades, and most
advanced technology or treatments are thus often practiced here. For instance,
artificial reproductive technology (ART) in Taiwan has developed just along the front
of global trend. The first test tube baby in Taiwan was born in April, 1985, not quite
long after the very first case in England in 1978. However, as the scientific researches
and practical technologies have been improved more and more rapidly, those most
edge-cutting medical technologies are often practiced without proper corresponding

regulations. And ART in Taiwan would again be an example.

To begin with, there had not been any regulation for ART in Taiwan until a year
later after that the first case of test tube baby was successfully practiced. In concern of
the moral and legal issues involved in practice of ART, the Department of Health
(renamed as the Ministry of Health and Welfare since 2013) had set up a consultant
group in 1986 to formulate regulations and policies on and of ART in Taiwan. Several
months later, Guidance of Artificial Reproduction was composed by the consultant
group and was promulgated by the Department of Health. Anonymous donation of
sperm and eggs was officially allowed according to this Guidance; on the other hand,

clone and surrogacy were banned by it.

However, this Guidance was composed and announced in a rush of few months
of preparation, and flaws could be found both in substantial and procedural aspects of
it. It was not clear that how those who act against the Guidance would be punished,
and furthermore, the regulation status of such administrative directions or guidance
were lower than codes and laws and thus made the normative force of the mentioned
Guidance rather weak. What is worse is that, the Guidance was not even promulgated
through a proper procedure, which requires any ordinance to be reviewed and
approved by the Congress before it is promulgated. Thus it would not be a surprise
that this Guidance was out of effect after a short while for such procedural defect.
Though the Department of Health composed another ordinance, Administrative
Regulation of Artificial Reproduction Technology, afterwards, and promulgated it in
1994, urges and demands of a more precisely tailored set of regulations had risen
from different concerning fields. The Department of Health therefore started to
compose a draft act for artificial reproduction in 1996. However, the Artificial

19



Reproduction Act has not been promulgated until the year of 2007.

According to Artificial Reproduction Act, practices of different kinds of artificial
reproductive technology are allowed in Taiwan under certain circumstances. On the
contrary, surrogacy has not been legally granted since it was banned in 1996 due to
multiple controversies surrogacy triggers in ethical, legal, social respects. In fact, the
debates over whether or not to allow surrogacy could be taken as the main obstacle in
the legislative process of Artificial Reproduction Act. The Act might not even be
approved by the Congress in 2007 if the articles about surrogacy were not pulled out
in 2004.

Though surrogacy has not been legally approved since the 1996 ordinances, there
are infertile people still need surrogacies to help them having a child of their own, as
when they are those who do not fit in the requirements in Artificial Reproduction Act
to use artificial reproductive technologies. Certain opinions from professional fields
and request from the mentioned infertile patients have been urging the authority
concerned to approve the practice of surrogacy. In response to the requests for legal
surrogacy, the Department of Health had held two civil conferences in 2004 and 2012
to collect opinions from professionals and lay people, in order to develop and improve
a draft of surrogacy legislation. Nevertheless, the debates have not been entirely
closed by the civil conferences and no promulgated legislation has been designed for

surrogacy until now.

Still, the surrogacy civil conferences in Taiwan might be considered a significant
and special benchmark in both practice of deliberative democracy and legal
discussion of surrogacy. Surrogacy is an issue where medical, legal, gender, ethical
controversies meet. Is it truly an appropriate situation deliberative democracy to apply
in? How would the theories of deliberative democracy be lived out in the real
practices in surrogacy civil conferences? By examining the debates about surrogacy
from professionals and in civil conferences, this present research hopes to make some
inspection into the surrogacy legislation process in Taiwan and practice of deliberative

democracy during the process.

I1. The Present Policy and Controversies of Surrogacy

In the context of surrogacy, controversies and challenges from the aspects of law,
ethics, and gender are intertwined. How could, or how did, the civil conference help
clarify the complex case of surrogacy? Although the scheme of civil conference is

developed along the theory of deliberative democracy and is designed for providing
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solutions to controversial issues, would such scheme satisfy the challenge from
surrogacy issue? On the other hand, the theory of communication and action by
Jiirgen Habermas is often employed to analyze the interactions and opinions in a civil
conference, and it could generally probe into the linchpin. But when it comes to
analysis of an issue highly relevant to gender, such as legislation and practice of

surrogacy, how should we adopt the theory of communication and action?
A. Legal Obstacles and Discussions

We’ve known how surrogacy reproduction is clinically operated. The risks and
difficulties in the practice of surrogacy would be better and better prevented, as
modern medical technology progresses. Nevertheless, the legitimacy obstacles which
occur in the way, where surrogacy reproduction is legally performed, are not that easy

to clear or even circumvent by.

First of all, some would say that the surrogacy technology itself is already at
odds with the basic value of the whole legal system. Human dignity is dominant and
essential in Taiwan’s legislations, in which the subjectivity of every single person
shall be equally respected. Yet as the surrogacy contract signed by the surrogate and
the infertile couple seems to transform the idea of pregnancy into “manufacture
process of person” which could be the subject of a contract and undermine the
concept of human dignity.”> While a person becomes something which could be
“manufactured,” and a womb something where the manufacture process takes place,
both the surrogate and the child would be under objection and alienation. The
potential damage to human dignity caused by surrogacy contract should be prevented,

and surrogacy should not be legally permitted under such context.”*

However, surrogacy could still be substantially practiced even when the
technology is not permitted by the law, and legal disputes occurs therefrom would be

more difficult under such circumstance.”> The legal analysis of surrogacy contracts is

3 Li Zhenshan (ZE£E(l]), Cong Xianfa Baozhang Shengmingquan ji Renxingzunyan zhi Guandian
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Artificial Reproduction from the Viewpoints of Constitutional Protection over Lives and Dignity],
Y UEDANFAXUEZAZHI (5 HJEEHEEE) [THE TAIWAN LAW REVIEW], No. 2, June 1995, at 21.
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{EZ+:%) [Push-Pull between two couple of parents: Inspect into the Disputes about Legalization of
Surrogacy from the View of Recognition of Legal Parentage], YUEDANFAXUEZAZHI (F HEEEKE
=E) [THE TAIWAN LAW REVIEW], No. 52, April 1999, at 48-49.
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thus very important. It is necessary to understand how the current legal system
response to disputes triggered in a surrogacy context, and if there is any need of
explicit legislation for surrogacy.’® The surrogacy contract could bring disputes and
new perspectives to family law and contract law, and it should thus be studied under

respective contexts.

For example, the woman gives birth to a child would be assumed as the birth
mother and legal mother of the said child under Taiwan Civil Code. Nevertheless, the
woman gives birth to and the one who is genetically connected to a child could be
different if technology of surrogacy is applied. Such condition is still unthinkable in
1940, when the Taiwan Civil Code is promulgated, and it challenges the legal concept
of parentage altogether. Therefore, it is suggested the definition of parentage should
be decided according to a new principle which differs from childbirth facts or genetic
connections in the context of surrogacy.’’ On the other hand, the principle of “best
interest of the child” is suggested to solve the mentioned problem by some, but the
interest of the child would be hard to assess when the said child is not even born yet.*®
And if the legal parentage could be freely decided by the signing parties of a
surrogacy contract, the power of such contract would be too overwhelming to be
explained on a legal basis, and the structure of legal relationships built by Taiwan
Civil Code would be definitely be challenged.

Furthermore, legal parentage of the child is not the only legal dilemma which
could occur in a surrogacy contract. Legitimacy and limit of the contract itself, in fact,
are still controversial. First of all, is a surrogacy contract a contract that could exploit
the body and autonomy of the surrogate? When the applicant and the surrogate have
consulted with professionals and are informed of the risks in a surrogacy, some would
say that the contract is therefore signed in the proper balance of both parties’ interest

and free will. Exploitation of the surrogate would not thusly occur. The surrogate
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could rescind the contract if she signed it under threats or frauds.*

On the other hand, whether a surrogacy contract is a kind of contract which is
already against public orders or morals is also at debate. Some suggest that surrogacy
contract is actually commercialization of children, and make adoption, which has to
be gratuitous, a comparative example. However, there are also opinions indicates that
a gratuitous surrogacy contract might be unfair to the surrogate who undertakes
discomfort and risks of pregnancy.”’ While on the opposites, some others indicate
that, the payment in a surrogacy contract is to cover the burden taken by the surrogate
during pregnancy, and the payment itself would not belittle the idea of childbirth and

the child as a person.41

Moreover, due to the specialness of surrogacy contract, the limit and the
enforceability of it are also highly arguable. How much can the applicant restrict the
diet, behaviors, or whereabouts of the surrogate during the pregnancy or even during
medical emergencies? If any restriction is put onto the surrogate by the contract,
would it be enforceable? And without doubt, the enforceability of the contract would
be very important when it comes to the condition that the surrogate refuses to give the
child to the applicant couple. All in all, the legal basis and the technical detail of a
surrogacy contract is still an impasse while the medical technique of surrogacy has

been well developed.
B. Social Perspectives

Many legislative obstacles and disagreements are on the way to a consensual set
of regulations for surrogacy, not to mention that there are still many complicated
issues disputed other than the legal ones. Though the legislation details have been

heatedly discussed, there are voices from scholars or even legislators* reminding
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people of the importance of issues which could not be simply dealt with by
regulations. The needs and disputes of surrogacy should be concerned delicately from
different aspects, for example, opinions from social perspectives have been playing

important roles in the debate over surrogacy in Taiwan.

Ever since the Department of Health announced its policy of legalizing surrogacy,
the viewpoints from feminists and female rights’ groups have participated in the
debate, and those points of views, which are more gender-sensitive than others, are
highly valued in such an issue in which subjectivity of women can never be neglected.
However, it should be noted that different positions are taken in these arguments. For
instance, Taipei Association for the Promotion of Women’s Rights had firmly
pronounced its opposition to legalization of surrogacy and its concern of that the
surrogacy technology is adopted by patriarchal domination to strengthen the
exploitation over women.” Arguments in assent with such position consider that the
technology of surrogacy is actually spawned by the traditional and patriarchal concept
of “passing the family name through bloodline” in which the reproductive autonomy
of women is ignored, and the legalization of surrogacy could only further consolidate
oppression over women by employing them as “procreation tools.” Furthermore, as
surrogacy being legalized, it would somehow be commercialized too and becomes a
mechanism in which the body autonomy of socially vulnerable women could be

marketable.**

On the other hand, there have been feminism voices pronounced in positive
position for surrogacy. Opinions from such perspective indicate that, surrogacy should
loosen the tie between every woman and the idea of maternity, and therefore release
women from the traditional expectation.” To be exact, it is the reason why surrogacy
triggers tremendous controversies that the conventional images of birth and of

maternity have been repainted by such technology.*® According to scholar Mei-Hua

* Huang Shituan (Z{H#[H#), Gongminhuiyi yu Daiyiminzhu de Zhidulianjie: yi Dailiyunmu wei

Fenxigean (ARGHBAHER EAVHIEEL—DL " REZEE ) K3 i7{EZ) [The Institutional
Connection of Consensus Conference and Representative Democracy — A Case Study of Surrogate
Motherhood in Taiwan] 139 (2009). (Unpublished Master Thesis, Graduate Institute of National
Development, National Taiwan University) (copy on file with the Graduate Institute of National
Development, National Taiwan University). The original author provided an English title for the
thesis, but all the other parts of this thesis are written in Chinese.

* Jian Xixie (F§$5(%), Dailiyunmu Falii Waiyizhang ("{t3Z2f}"£EY—25) [Surrogacy: A

Chapter out of the Legislation], Funii yu Liangxingyanjiu Tongxun (% 2B g 0223 E0)

[Bulletin of Women and Gender Studies], No. 44, October 1997, at 9-10.

Liao Yici (BL{4%%), Shengyuzhengce Guifan de Hefazhengdangxing Yanjiu: Niixingzhuyifaxue de

Guandian (%£5 BRI EAEE MM £ FRIEZHVERL) [Legitimacy of Policy in

Reproduction: A Viewpoint from Feminism Jurisprudence] 93 (2006). (Master Thesis, Institute of

Law for Science, Technology, National Tsinghua University, 2008) (copy on file with Main Library,

National TsinghuaUniversity).

Liao Yici (E}a2%&), Shengyuzhengce Guifan de Hefazhengdangxing Yanjiu: Niixingzhuyifaxue de

24

45

46



Chen, the practices of maternity differs by person, and what surrogacy does is simply
providing a new way to experience it, in which the process of insemination,
pregnancy, and laboring is not necessarily combined in one person, and the patriarchal

sovereignty of bloodline would also be challenged by this change.*’

There are also viewpoints from different perspectives. For example, some
discourses take a sentimental approach to illustrate the positive effect of reproductive
technology and infertility treatment,”® indicating that most of the female patients
choose to adopt surrogacy as when they’ve gone through all the other infertility
treatments as they could, yet the child born in surrogacy could still “take away the
grief and bring to them delight” and therefore “complete the patients’ beloved

family.”*’

C. Opinions from Medical Experts and the Patients

Surrogacy was expressly banned in the Administrative Regulation of Assisted
Reproductive Technology, yet it was not even mentioned in the current Assisted
Reproduction Act. However, surrogacy may not be regulated at present, but it does
not mean that this technique could be adopted at will since there are somewhat legal

and ethical obstacles around.

The Department of Justice just published a judicial interpretation, declaring that
children born through surrogacy should not be recognized as the legitimate children of
the delegators in accordance with Taiwan Civil Code and Assisted Reproduction
Act.”® If the delegator tries to adopt the children born through surrogacy, legal

disputes and custody litigations would possibly occur therefrom.”’ Despite the blur
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legitimacy of surrogacy, from the medical aspects, there are yet issues about

surrogacy which should be dealt with before any legal movement.

For instance, since India legally allows surrogacy, foreign people who live where
surrogacy is not legalized yet have started to have “surrogacy trips” to India. By
observation of the India experiences, some medical professional would reflect on and
give suggestions to Taiwan’s surrogacy. The cost of surrogacy is lower in India than in
some other country, concerning the inexpensive medical expenses in Taiwan, what
India is facing would possibly be the future issue in Taiwan. However, the medical
risk, ethical controversies, management of medical services could all become serious
problems. If the supportive legislations or policies are not schemed properly,

permitting surrogacy might be just as building a “baby farm.”**

Moreover, legalizing surrogacy would not only bring legal and social change to
Taiwan, but would also weave new texture into the related medical practices. For
instance, maternal-child nursing is a kind of nursing treatment provided to strengthen
the pregnant woman’s emotional linking with the child she carries, but whether
surrogate should be treated with maternal-child nursing and how the nursing
professionals treat the surrogate and the infertile delegator would be important issues

in the nursing profession.”

Nevertheless, some medical professionals approve the legalization of surrogacy
and consider it as benefit to the infertile patients, especially the female ones. Some
indicate that the reproductive technology could not free women from patriarchy if
parentage is still considered as the personal responsibility of women rather than
responsibility of the whole society;** yet in the same time, reproductive technology
could be a way to achieve the reproductive autonomy of the infertile people, and the

surrogacy could still be seemed as an helping occupation under such contexts.>
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Furthermore, there are also arguments which are based on very technical grounds.
For example, objection of uterus or woman’s body has always be considered as a
controversial ethical effect brought by surrogacy, yet some opinions claims that an
uterus is basically “an organ/tool to bear children” and the surrogate could absolutely
“use” it under free will. Moreover, the moral impacts brought by reproductive
technology have already been accepted in modern society, and legalization of
surrogacy should be admitted therefore, as it could ensure the happiness of women

and would not actually bring more confusions than adoption does.

I11. Debates among “the People: The Civil conferences

The civil conference lives out the core idea of deliberative democracy, which
brings more power and possibilities to the people in making of policy or public
decision. The civil conference is a vivid way to represent the legal and moral
consciousness shared by lay people, and thus provide important guidance to the

legislators.>

An ideal and valid civil conference in accordance with the theory of Jiirgen
Habermas should be built in an environment where every participant is provided with
essential information and are able to understand the issues and communicate with
each other,”’ and the participants should ameliorate their disputes and reach
agreement on the issue with the information.”® Yet the real condition in the civil
conferences may not be as ideal. Surrogacy is an issue arouses debates in law, medical
science, feminism, and common people. The different viewpoints and the
backgrounds of participants and the issue itself are complicated enough to stir the
balance in an assumed environment of civil conference. In the following sections, this

research would make an introduction to the two civil conferences held in 2004 and

5, May 2011, at 79.
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2012, and reveal the debates and messages in the conferences.
A. Practice of Deliberative Democracy in Taiwan

As the copulation and balance between the theory of direct democracy and
representative democracy, deliberative democracy is a practicable way to make the
people’s will and concerns be heard by the government and also the government’s
information and policy be understood by the people. By receiving necessary
information and communicating with each other, the people in deliberative democracy
should finally weigh “common good” over personal interest and make public decision
by negotiation in concern of common interest.”” And civil conference is the most

vivid practice of deliberative democracy.

Focusing on the reciprocity and communication of the participants, the institute
of civil conference is designed to solve controversial issues.”” While the participants
are randomly selected and are representative from different social status, gender,
points of view of the theme issue, it is believed that, the participants could equally
interact and negotiate with each other and make the final conclusion while reaching a
consensus based on common interest. The civil conference is therefore taken into the
process of public policy making in the western countries for a long time.®' The first
civil conference in Taiwan was held in 2001. It was a conference about the institute
National Health Insurance, the advance insurance institute developed in Taiwan. Civil
conferences about different issues were held for over a dozen of times afterwards.
About 30 civil conferences were held afterwards during just a few years, most of
which were either held or sponsored by governmental organs or institutes, and it had
made Taiwan the country where the most civil conferences are held in total.*> The
intensive civil conferences was explained as a composition of government’s intention

to encourage politics participation in order to ease the political deadlock then,

* Lin Yousheng ( #k %5 E ), Women meiyou Taishang Taixia zhifen: Dailiyunmu
Gongmingongshihuiyi zhong de Zhuanjia yu Changmin Guanxi (Fff1)¢HF & L& T 29 —RE
ZRN R @ P HE R ELUE R (%), TAIWANMINZHUIIKAN (2278 [ FEZFEH) [TAIWAN
DEMOCRACY QUARTERLY], No. 3, Vol. 4, September 2007, at 3.
Carrie Menkel-Meadow, Scaling up Deliberative Democracy as Dispute Resolution in Healthcare
Reform: A Work in Progress, 74 LCPR 1, 9.
Li Zhongbin & Huang Dongyi (ZE{i#f/ - 5 %5), Shenyishiminzhu zai Taiwan Shiwutuidong de
Dingwei yu Jiazhi (=R EEERMEINEN BEE) [The Practical Value and Status
of Deliberative Democracy in Taiwan: An Exploratory Case Analysis of Citizen Conference],
JINGZHENGLIPINGLUN (¢ JJ5F:f) [COMPETITIVENESS CRITICS], No. 14, March 2011, at 59-60.
Lin Kuoming (#KEHH), Guojia, Gongminshehui yu Shenyiminzhu: Gongminhuiyi zai Taiwan de
Fazhanjingyan (H% - AR FEHFRR T * ARGHREGEIRRELE) [State, Civil
Society, and Deliberative Democracy: The Practices of Consensus Conferences in Taiwan],
TAIWAN SHEHUIXUE (& /&1 & ) [TAIWAN SOCIOLOGY], No. 17, June 2009, 163-164.
Lin Kuoming (#4E%HH), Guojia, Gongminshehui yu Shenyiminzhu: Gongminhuiyi zai Taiwan de
Fazhanjingyan (B0%% - /AR FE @ BB B 3 © 20 R BT & A0 3 S8 B) [State, Civil
28

60

61

62



strong request of democratic participation in policy making from activist groups,**

and approval of deliberative democracy from scholars.®

Anyway, not all civil conferences make a well consensual conclusion in the end,
neither were all the conclusions from the conferences wholly taken by the authority
concerned since it was not mandatory for the authority to follow the opinion from
civil conference in Taiwan.®® For instance, though both the two conferences of
surrogacy have published their conclusion report on the surrogacy issue, the disputes
in the society and in the congress did not cease for that. Still, the civil opinion about
surrogacy could be observed in these two conferences. Furthermore, to study from a
feminism viewpoint, the special dialogue situation in the conferences is also very

fascinating.
B. 2004 Civil conference

Since surrogacy is a highly controversial issue, the authority concerned held a
civil conference to encourage a rational discussion over it.°” The citizens who
participated this conference are from different backgrounds and they reached the
conclusion that “surrogacy should be allowed in certain conditions” after days of
discussion.®® The opinion leads to the draft of Surrogacy Reproduction Act, and the
conference itself has become subject in many researches since the issue is so critical
yet difficult.

1. Composition and Operation

In fact, at the time before the 2004 conference was held, the Department of
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Health had just made the decision to pull out all the articles related to surrogacy from
the draft of Artificial Reproduction Act, since the disputes over surrogacy were heated
while the regulation of ART was really in need.”” However, whether surrogacy should
be legally allowed in Taiwan should also be decided. A civil conference was therefore

convened.”

It was in the early years when civil conferences had been practiced in Taiwan,
yet surrogacy had been an issue highly concerned and debated among medical, legal,
feminism professionals or groups, furthermore, it was the first civil conference in
Taiwan discussing over a national legal or policy issue. Therefore the 2004 surrogacy
civil conference certainly received massive attention: A press conference was held
beforehand and the call for this conference is announced nationwide, people are free
to mail or fax to the organizer institute (which was the Sociology Department of
National Taiwan University) to apply for participation, also some administrative
regions would be randomly selected and the representatives of the region could

recommend their residents to the organizer.”!

In total, the 2004 civil conference had collected 92 headstrong of application,
and most of the applicators were volunteers sent their information after reading the
news about this conference. Most applicators attained education of college or higher,
70 percent of the applicators are female, and the age of most of them are around 30s
or 40s. On the other hand, the applicators were in different occupations and came with
different motivations. Students, housewives, doctors, and people from industrial,
commercial, or media business volunteered to participate this civil conference. Some
of the simply wanted to know more about surrogacy, while some other of them

considered joining this civil conference as part of their “civil obligation.”"?

There were some of applicators explicitly shows their intention to support
surrogacy legalization, and there were even some applicators clearly indicated that

they are infertile themselves and wished to make their viewpoints heard in this

% Xingzhengyuan Weishengshu Guominjiankangju Weituoyanjiujihua “Daiyunshengzhi Yiti zhi

Shenyishi Gongmincanyu Yanjiujihua” Xuqiushuomingshu ({TEZ 4 E B RIER SZ5LHT5E
st E T REEEEE L FRA O RSERGHE ) FoKERBHE) [The Requirements Description
of the Research Project Granted by Department of Health, Ministry of Public Health, Executive
Yuan],at 1.
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Zhang Liwen (5E¥{3Z), Diyizao Dailiyunmu Gongminyubeihuiyi Ershirendaibiao (55— (¥4
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Zhang Liwen (5E¥Z7), Diyizao Dailiyunmu Gongminyubeihuiyi Ershirendaibiao (55—78 {{HiZ2
BARTEFEFH 1 A(LF) [The First Civil Conference for Surrogacy with 20 Headstrong of
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conference.”

In the end, 18 participants were select out of the 92 applicators. 12 of them are
female and 2 of the 12 were diagnosed infertile. Age of the participants varied from
22 to 62 years old with the average age of 39.2.”* These 18 participants had to attend
a two-day preparation conference in late August in 2004, and information and
controversies of surrogacy would be introduced in the preparation conference by
professionals in related fields. Participants could also raise any question they wished

to discuss in the formal conference at the time.

Later, in a two-day formal conference held in September in 2004, three main
issues about surrogacy were discussed by the participants in civil conference.”” They
reached a general consensus after this formal conference, and leave the confirmation

of final conclusion in another formal conference which was held a week later.

The first theme to discussion in the conference was about the improvement of
prevention and treatment of infertility as a public health policy, and whether the
National Health Insurance should cover the treatment of artificial reproduction and
surrogacy (if it would be legally permitted).”® The second round of discussion then
went around the institute of adoption at the time. Opinions of whether adoption could
be a substation for surrogacy and review of the institute were shared in the

conference.’’

The last and most important corners of discussion in this conference were, of
course, all about surrogacy. The discussion began from the question of whether

surrogacy should be legally allowed in Taiwan, and how should the authority

3 Zhang Liwen (FE8£37), Diyizao Dailiyunmu Gongminyubeihuiyi Ershirendaibiao (55— {t¥HZz

RANERTEFE S O A{LF) [The First Civil Conference for Surrogacy with 20 Headstrong of

Participants], ZHONGGUOSHIBAO (5 Eg[H# ;) [THE CHINA TIMES], Aug. 25, 2004.

Huang Shituan (&1 &), Gongminhuiyi yu Daiyiminzhu de Zhidulianjie: yi Dailiyunmu wei

Fenxigean (A R&EHEANFERE EAVHIRELE—LL " A Z2RE, Boih{EZE) [The Institutional

Connection of Consensus Conference and Representative Democracy — A Case Study of Surrogate

Motherhood in Taiwan] 146 (2009). (Unpublished Master Thesis, Graduate Institute of National

Development, National Taiwan University) (copy on file with the Graduate Institute of National

Development, National Taiwan University). The original author provided an English title for the

thesis, but all the other parts of this thesis are written in Chinese.

” Lin Kuoming (FkEHH), Gongmingongshihuiyi de Choubeigongzuo (Z\EEAL38E 217214 T.1F)
[Preparation of a Civil Conference], Shenyishiminzhu Gongminhuiyi Caozuoshouce (FFzE R E
NERESHEE{EFD [A Manual For A Civil Conference in Deliberative Democracy] 10, 15 (2004).
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concerned manage the restriction or permission over it. Afterwards, the possible
regulation of practice of surrogacy, protection of interest of infertile couple and the

surrogate, and the detail of surrogacy contract were all reviewed and argued.”
2. Conclusion and Subsequent Effects

The 2004 surrogacy civil conference announced the conclusion made by the
participants through a report, in which the conference suggested that surrogacy should
be legally permitted under certain circumstances.”” For example, the conference
supported that the surrogacy contract should be an onerous one to guarantee
protection of interest of the surrogate.*® Yet the conclusion report also agreed with the
opinion of Department of Health that, a special act other than the Artificial
Reproduction Act should be designed for surrogacy, and the legal parentage and

methods of surrogacy should be regulated in this act.”!

As a response to the conclusion made by the 2004 conference, a draft act of
surrogacy was designed by a group of concerned experts under the invitation from the
Department of Health in 2005.** Though the legislation of surrogacy has been still
during debate and discussion till now, this detailed tailored draft act has been the basis

of nearly every later version.

In according to this draft act, a surrogate should be qualified with following
conditions: she should be first of all a Taiwan citizen aged from 20 to 40, and had
previously been pregnant and labored; furthermore, she should passed the evaluation
prepared by medical institutions to prove that she is physically and mentally healthy

enough to be a surrogate.™

The right to access to surrogacy was also designed in this act. In accordance with

Dailiyunmu Gongmingongshihuiyi Gongminxiaozu Jielunbaogao ({CEEZ=RE/\EHLakerz/\E/N
sH4EEmER ) [the Report Concluded by the Participants in 2004 Civil Conference for Surrogacy], at
6.

™ Dailiyunmu Gongmingongshihuiyi Gongminxiaozu Jielunbaogao ({UHHZZRF/\ R k& 38/ 0 B/)N
#H4EEmE 2 ) [the Report Concluded by the Participants in 2004 Civil Conference for Surrogacy], at
2.

Dailiyunmu Gongmingongshihuiyi Gongminxiaozu Jielunbaogao ({CHEZ=RI AR EFH AR/
sH4EEmE ) [the Report Concluded by the Participants in 2004 Civil Conference for Surrogacy], at
10.
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sH%EEmER ) [the Report Concluded by the Participants in 2004 Civil Conference for Surrogacy], at
11.
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Reproduction: A Viewpoint from Feminism Jurisprudence] 87 (2006). (Master Thesis, Institute of
Law for Science, Technology, National Tsinghua University, 2008) (copy on file with Main Library,
National TsinghuaUniversity).
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Artificial Reproduction Act, this draft act of surrogacy also set limit on the marriage
status of those who wish to apply for practice of surrogacy. According to this draft act,
only when both parties of a married couple have their own fertile gametes but the wife
has no uterus or could not or should not be pregnant or give birth in health concerns,

can such couple qualified to apply for practice of surrogacy.®

Despite the conclusion of civil conference suggested an onerous surrogacy
contract, a gratuitous surrogacy contract is proposed by this draft act, yet the applicant
couple should still cover the necessary fees for medical check, traffic transfer,
compensation for the loss of wage, and maintenance of health.*> And if the surrogate
is married, her spouse of surrogate should be informed of matter of the surrogacy and
join the contract.*® The surrogacy should not be made under coercion or fraud. This
draft act claims to protect the privacy and body autonomy of the surroga‘[e,g7 yet the
surrogate has obligation to report to the applicant couple about the condition of
pregnancy® and might be responsible for loss or damage to the fetus or to the
applicant couple.89 And the medical check or treatment during the pregnancy could
be previously designed in the contract under the condition that the surrogate’s

autonomy and privacy would not be injured.”

Legal parentage and related disputes are always a highly controversial part of
surrogacy issue. In this draft act, the applicant couple has begun to be the legal
parents and legal representative of the fetus, as soon as the previous fertilized egg
implants in the uterus of the surrogate.”’ And as the legal representatives of the fetus
should made decision for the fetus in concern of its interest, the decision that the
applicant couple make might conflict with the interest or decision of the surrogate.

However, such dilemma wasn’t dealt with by the draft act very clearly.
C. 2012 Civil conference

Eight years after the first civil conference on surrogacy, the Surrogacy
Reproduction Act is still shelved. Along with a slightly amended draft act, the second
civil conference was held in 2012. This late conference discussed more details in the
regulation of the surrogacy, and it demanded more protection and better balance of the

interest of parties involved. A new draft of Surrogacy Reproduction Act is announced
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before this conference.
1. Conclusion

Since this 2012 civil conference is convened under the premise that surrogacy is
going to be legally allowed in Taiwan, the discussions in the conference are made in
such context.”” Three main issues were discussed and debated over by the 20
participants composed of 11 female participants and other 9 male ones. The process of
preparation conference and formal conferences are basically identical with the ones in
2004.

First of all, the 2004 draft act of surrogacy requires fertile gametes from both
parties of the applicant couple, yet this requirement was questioned in the 2012 civil
conference. In the conference, there were four kinds of surrogacy were mentioned and
discussed: the kind mentioned in 2004 draft act, the two kinds of surrogacy use
donated sperm or egg from anonymous donor, and the most controversial kind in

which the surrogate’s egg is used.”

The 2012 conference made the conclusion that the kind of surrogacy uses
gametes from both sides of applicant couple should surely be allowed, and the ones
uses donated sperm or eggs should also be permitted under more strict scrutiny and
support institutes.”* However, to avoid legal or moral disputes as possible, the

surrogate’s egg should not be used in practice of surrogacy.”

Furthermore, since the surrogacy is assumed to be legalized in this conference,
the protection of the interest of applicant couple, surrogate, and the fetus was also
debated in detailed. At the end of the conference, the participants concluded that, in
order to balance all the parties in surrogacy practice, there should be a standardized
form of surrogacy contract designed by the authority concerned, and professional
opinions should be concerned in a superior priority than the surrogacy contract during

the surrogacy.96

Moreover, the 2012 conference inspected more deeply into the detail of
surrogacy legalization. The final discussion focuses on whether the surrogacy contract

should be onerous or gratuitous, and whether intermediary institutes of surrogacy

%2 Daiyunzhidu Gongminshenyihuiyi Gongminjielunbaogao (ftZ=ffE A\ REH T H N\ RAEHRTHL)
[the Report Concluded by the Participants in 2012 Civil Conference for Surrogacy], at 1.
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[the Report Concluded by the Participants in 2012 Civil Conference for Surrogacy], at 4-5.
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should be allowed in Taiwan.”” Most of the participants in 2012 conference agreed
that the contract should be gratuitous,” but the conference was not able to reach a
consensus on the issue of intermediary institutes.”” However, the majority was more
inclined to a mildly restricted condition, in which intermediary business of surrogacy
should be strictly regulated, and the permission to practice such business should be
assigned to nonprofit organizations (while some suggested that for-profit organization

could be permitted after the legal and clinical surrogacy practice is stable in Taiwan).
2. Ongoing Effects

After the 2004 Civil Conference, an important decision was made that there
should be an exclusive act for surrogacy. Concerning the controversy of surrogacy
and the urgency of legalization of artificial reproduction, this seemed to be an
effective and reasonable decision. The 2012 Civil Conference was also held on such
basis that the Surrogacy Act should be a respective act than the current Artificial

Reproduction Act. Yet the legislative aptitude looked to bend to the other way.

In 2013, two legislative proposals were drafted or submitted (to the Congress)
and both proposals are designed to amend the present Artificial Reproduction Act
rather than to build a separate act for surrogacy. Legislator Hui-Zhen Jiang had
submitted her drafted amendments of Artificial Reproduction Act to the bill
committee in Congress, while the Ministry of Health and Welfare designed another set
of amendments to the same act and had sent it to the Bureau of Gender Equality in
Administrative Yuan for gender equality review. The two proposals differ in certain
details but both be claimed as the proper response to the conclusion of 2012 Civil
Conference, which is that surrogacy should be legally permitted in Taiwan under

certain conditions.

According to the amendments to Artificial Reproduction Act proposed by
Hui-Zhen Jiang, intermediate agency of surrogacy could be run by non-profit legal

entity.'*

A qualified surrogate should be aged in the range from 20 to 40, and had
given birth to child before she serves as a surrogate.'”’ And a married couple could
apply for practice of surrogacy if they meet the following requirements: physical and
psychological conditions are reviewed and recognized as fit to receive practice of

surrogacy, either party of the couple is infertile or with significant hereditary diseases

°7 ISSUE BOOK FOR 2012 SURROGACY CIVIL CONFERENCE 47.
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yet at least one party of the couple is capable to provide fertile gametes in practicing
surrogacy, and the wife is unable to be pregnant because of disease, prior
hysterectomy, or congenial lack of uterus.'” The child whom the surrogate gives
birth to is regarded as the legitimate child of the applicant couple.'” Briefly speaking,
the amendments to Artificial Reproduction Act proposed by Jiang are slightly lenient
to application, practice, and even intermediation of surrogacy than the Surrogacy Act

provided in Civil Conferences.

The authority concerned should design a uniform contract for surrogacy, and
define compulsory and proscribed clauses in a legal surrogacy contract.'” Every
surrogacy contract should be notarized.'” However, it is already demonstrated in
Jiang’s amendments that the surrogate’s right to take an abortion for the sake of her
own life or health under Genetic Health Act should not be restricted by any clause in a

106
surrogacy contract.

On the other hand, the amendments to Artificial Reproduction Act provided by
the Ministry of Health and Welfare seem to restrict a little more on the qualification of
surrogate and applicant couple. In this version of amendments, a legal surrogate
should be a female Taiwan citizen and resident, and she should also be over 20 years
old and had previous experience of pregnancy and labor. Before serving as a surrogate,
reviews of her physical and psychological conditions would be practiced; a health
review of her spouse would also be taken if she’s married.'” Though the
requirements of access to surrogacy for applicant couple in this set of amendments is
basically identical with the one proposed by Jiang, this version designed by the
Ministry of Health and Welfare makes previous professional consultations and a
written form of surrogacy contract compulsory. Both the applicant couple and the
surrogate should be informed with possible risks and effects brought by surrogacy in
the psychological, physical, familial and social aspects; and the compulsory and
proscribed clauses of the written contract should be designed and announced by the
authority concerned.'®

Pursuant to the proposal by the Ministry of Health and Welfare, the child born
out of surrogacy is considered as the legitimate of the applicant couple. Yet in this
version of amendments, more detailed regulations are invented. The applicant couple
should register the born child in 60 days after the birth with birth certificate of the
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child, the pregnancy medical certificate ", and the notarized surrogacy contracts.
However, these two proposals do not imply the legal parentage of the fetus during

pregnancy, and it might foreshadow legal disputes in the future.

Still, the controversies of surrogacy keep lingering on the way of legislation. The
two sets of amendments to Artificial Reproduction Act are still stuck separately in the
bill committee of Congress and in the Bureau of Gender Equality.'"! Some legislators
consider it better to have an exclusive act for surrogacy to balance the difficult

112

problems occurring in surrogacy in a more delicate way, -~ and some others do not

think the current proposals give enough protects to the interests of surrogates and born

children.'"

The Bureau of Gender Equality also demands that, the Ministry of Health
and Welfare should not design the amendments for benefits of the wealthy few and
ignore the interests of involved professionals, surrogates, and the born children in
surrogacy.''® A gender review and further evaluations over surrogates’ and born

"5 All in all, new

children’s interests are urged by the Bureau of Gender Equality.
legal arrangements were proposed, but the disputes over legitimacy of surrogacy

legislation are not quelled yet.
D. Shared Concerns in the Two Civil Conferences

There are certain topics which are not explicitly listed in the discussion schedule
in both civil conference but still have been earnestly debated by the participants. The
opinions about those topics from the civil conferences might be different, yet the
active exchange of opinions indicates that the sincere concerns about those topics are
clearly shared by the participants in both conferences. Actually, those topics do not
only interest the participants in civil conferences, but are very important in the
legalization of surrogacy. In any further inspection into the legalization and civil

participation of surrogacy in Taiwan, those topics should be seriously concerned and
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discussed.
1. The Access to Surrogacy

More details of the legal limits on infertile couples’ access to surrogacy were
discussed and presented in the 2004 civil conference than in the 2012 one, since the
former civil conference was held to make a conclusion of whether surrogacy should

be legalized''® and the latter one is held in the premise of legalization of surrogacy.'"’

The 2004 civil conference concluded that surrogacy should be legally permitted
when certain requirements are fulfilled, in case to protect the reproductive autonomy
of the infertile people, resolve the problem illegal surrogacy might bring up, and raise
the declining birthrate all at the same time.'"® According to the 2004 conference, the
designs of limits on access to surrogacy should be able to prevent squandering of
medical resources by controlling the quantity of surrogacy practice, uphold the
interest and dignity of women, and manage public order and social moral.'"”
Therefore, the suggested access to surrogacy should only be open for those who are a
married couple with fertile oocytes and sperm, but the wife could not carry a child by
her own uterus or has no uterus, or a married couple who have taken multiple times of
ART treatment yet failed; the mentioned couple could adopt surrogacy technology

with the fetus made by their own gametes.'*’

Furthermore, the legal qualification of a surrogate was also discussed, and the
protections of body autonomy of the surrogate and the proper care of the child during
pregnancy were specifically considered by the participants in 2004 civil
conference.'””’ The requirements of a surrogate proposed accordingly are that, the

surrogate should be a Taiwan citizen who is over 20 years old and has experience of

" Dailiyunmu Gongmingongshihuiyi Gongminxiaozu Jielunbaogao ({tHiZEEE/\ R4k & /A R/
#H4EEm 2 ) [the Report Concluded by the Participants in 2004 Civil Conference for Surrogacy], at
2.
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6-7.

"% Dailiyunmu Gongmingongshihuiyi Gongminxiaozu Jielunbaogao ({tHiZEER/\ R4k & /A R/
#H4EEm 2 ) [the Report Concluded by the Participants in 2004 Civil Conference for Surrogacy], at
8.
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8.
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pregnancy of and giving labor to a child.'*

In the contrary, the 2012 civil conference did not cover too much about the legal
access to surrogacy or the qualification of a surrogate, because it was held on the basis
that the surrogacy should be legalized'” and a draft of surrogacy act was provided
for reference in the conference. There were opinions which suggested that the access
to surrogacy should be given to same-sex couple and single persons,'** but the
assumed regulation in draft of surrogacy act was still agreed in general, in which the
access is open to a married couple with fertile gametes yet the wife is not able to carry
125 Tnstead, the

2012 civil conference tried to reach consensus on a more subtle part in the regulation

a child due to her health condition or because of that she has no uterus.

about access to surrogacy, that whether the access should be limited only to those
couples who can provide fertile oocytes and sperms, and if donated of gametes or

even oocytes from the surrogates could be used in surrogacy.'*

The same limit suggested by the 2004 civil conference, in which an applicant
couple should use the fetus composed by their own gametes, was approved by the

2012 participants for the sake of its comparatively low ethical risks.'”’

Moreover, the
2012 civil conference concluded that, the case in which the applicant couple provides
either fertile sperm or oocyte and combines it with donated gametes should also be
permitted, since the Artificial Reproduction Act allows people to practice artificial

reproduction under the same condition.'*®
2. Rights and Interests of the Surrogate

Whether one’s pregnancy could be the object of a contract, and how one’s rights
and interests would be effected by said contract, are always one of the most
controversial and important issues when it comes to surrogacy legislation. And it is
not surprising that both the 2004 and 2012 civil conferences debated over related

topics.

122 Dailiyunmu Gongmingongshihuiyi Gongminxiaozu Jielunbaogao ({tHZ2R}E/N\ R ALk Ers /A R/
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In discussion over the protection over the rights, interests, and human dignity of
the surrogate, the 2004 civil conference emphasized that, privacy and body autonomy
should be at the priority in concerning of protection.'” Some exemplified regulations
were proposed in the conference. For instance, the identifiable information of a
surrogate should not be revealed to anyone without permission of that surrogate, the
daily life of the surrogate should not be interfered unnecessarily or without her

previous consent, and professional counseling should be provided to the surrogate.'*

Moreover, whether a surrogacy contract should be an onerous one or a gratuitous
one was also discussed over by the participants of 2004 civil conference. Most of the
participants considered surrogacy as a kind of labor and therefore, the surrogate
should be paid as consideration of her labor and protection of her rights and interests
should be seemed in the context of protection of labor rights.”' Yet the 2004
conference did not reach a consensus on whether and how the authority concerned

2 and some of the

should set limits or standards for the payment to the surrogate,
participants preferred a gratuitous surrogacy contract, in order to reduce the incentives
of being a surrogate and to less the possibility of economically invulnerable women

becoming surrogates against their own will."*?

On the other hand, the 2012 civil conference took an overall discussion over the
balance of protection of rights and interest of the applicant, the surrogate, and the
result child all at once.”** First of all, according to the 2012 civil conference, the
government should play an active role in mechanism of surrogacy. For instance, the
authorities concerned should study and learn from foreign experiences of surrogacy

legalization and/or operation, design official templates of surrogacy contracts, and

12 Dailiyunmu Gongmingongshihuiyi Gongminxiaozu Jielunbaogao ({tEHiZEf}/\ R4tk &k AR/
sH4EEmE ) [the Report Concluded by the Participants in 2004 Civil Conference for Surrogacy], at
9.
Dailiyunmu Gongmingongshihuiyi Gongminxiaozu Jielunbaogao ({CHEZERE/ R & E /A A R/
sH4EEmER ) [the Report Concluded by the Participants in 2004 Civil Conference for Surrogacy], at
10.
B! Dailiyunmu Gongmingongshihuiyi Gongminxiaozu Jielunbaogao ({tHiZEER/\ R4Sk & /A R/
sH4EEm IR ) [the Report Concluded by the Participants in 2004 Civil Conference for Surrogacy], at
10.
2 Dailiyunmu Gongmingongshihuiyi Gongminxiaozu Jielunbaogao ({tHiZEf}/\ R4k &k AR/
sH4EEmE ) [the Report Concluded by the Participants in 2004 Civil Conference for Surrogacy], at
10.
Dailiyunmu Gongmingongshihuiyi Gongminxiaozu Jielunbaogao ({CHEZ2RE/ R & E /A R/
sH4EEmER ) [the Report Concluded by the Participants in 2004 Civil Conference for Surrogacy], at
10.
1 Daiyunzhidu Gongminshenyihuiyi Gongminjielunbaogao ({tZ=#IE N\ REFH T H /A RS HHE)
[the Report Concluded by the Participants in 2012 Civil Conference for Surrogacy], at 8.
40
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provides necessary institutes of insurances and trusts along with the surrogacy act.'*

Further, the 2012 civil conference suggested that a professional committee or an
exclusive non-profitable organization should be summoned to review the surrogacy
contracts, and a surrogacy contract should not enter into force until being both
reviewed by such committee or organization and permitted by a court.”’® Also,
estoppel clauses and grounds of termination of a surrogacy contract should be
explained in the surrogacy act to protect the interests of the surrogate.”’ However,
the operation of surrogacy should be practiced mainly in accordance with opinions
from doctors, and the content of the surrogacy contract should only be practiced under

138

review and supervision by the doctor. °° The interests and opinions of the surrogate

should be concerned prior that the ones of the applicants in dispute resolution in order

to mediate the responsibilities resulted from surrogacy contracts.'*’

3. Legal Parentage

To understand the importance of legal parentage in the context of surrogacy, we
should first know who the legal parent is in the eyes of law. According to the Taiwan
Civil Code, the legal mother is defined as the person “who gives birth to the child,”"*’
instead of the one “who is genetically connected to the child.” The Civil Code was
enacted in 1930; it was unbelievable then that the gestational and the genetic mother
of one child could be different people. Also, pregnancy and labor were very apparent
facts that can establish the identity of the mother in the convenience of proof.'*!
Similarly, legal fatherhood is established through something more apparent than
biological connection: the mother’s marital status. The mother’s legal spouse at the

42 In the situation

time the child is conceived is presumed to be the father by law.
where ART is practiced, the resulting embryos could only be implanted into the wife

off the applicant couple though donated gametes might be used. Therefore, the child

3 Daiyunzhidu Gongminshenyihuiyi Gongminjielunbaogao ({t 2= N\ R EFH T H A\ RS HFE)
[the Report Concluded by the Participants in 2012 Civil Conference for Surrogacy], at 8.

¢ Daiyunzhidu Gongminshenyihuiyi Gongminjielunbaogao ({22 N\ R EFH & H A\ RS HHE)

[the Report Concluded by the Participants in 2012 Civil Conference for Surrogacy], at 9.

Daiyunzhidu Gongminshenyihuiyi Gongminjielunbaogao ({$Z2#E N\ REF T H A REHIE)

[the Report Concluded by the Participants in 2012 Civil Conference for Surrogacy], at 9.

% Daiyunzhidu Gongminshenyihuiyi Gongminjielunbaogao ({22 N\ R EH T H /R SHHL)
[the Report Concluded by the Participants in 2012 Civil Conference for Surrogacy], at 8.

1% Daiyunzhidu Gongminshenyihuiyi Gongminjielunbaogao ({tZ=IE N\ REH T H /N REEHHL)
[the Report Concluded by the Participants in 2012 Civil Conference for Surrogacy], at 8.

140 DAI' YANHUI (3, 38 ) ET AL., QINSHUFA (/8 ;£) [FAMILY LAW] 294 (14™ ed. 2007).

I TAIWAN CIvIL CODE art. 1063, 9 1 (“Where the wife conceives during the continuance of a

marriage relationship, a child so born is presumed to be legitimate.”). Article 1063, along with

Article 1062 of TAIWAN CIVIL CODE, which defines the way to determine the period of

conception, establish that the recognition of legal motherhood should be established through the

fact of conception and bearing of the child. See also DAI ET AL., supra note 140, at 295-6.

TAIWAN CIVIL CODE art. 1063, 9 1.
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might not biologically related to both parents, he or she will be legally recognized as
the marital child of the couple, provided that both parents consented to the use of
ART."?

However, when it comes to surrogacy, such principle which defines the legal
mother as the one who gives birth to a child could not be directly applied. Generally
speaking, the applicant couple should be recognized as the legal parents of the child
due to their surrogacy contract and their reproductive autonomy, yet the time to admit

the legal parentage could trigger disputes in surrogacy.

For example, the 2004 civil conference suggested a compulsory regulation that
the resulting child in surrogacy should be recognized as the legal child of the
applicant couple right after the child is delivered.'* But who would be seemed as the
legal parents of the child during the operation surrogacy in this condition is unclear,
and might bring problems when the surrogate and the applicant couple have
disagreements on medical treatments during pregnancy. The interests of the child
could be at conflict with the interests or will of the surrogate in certain conditions, and
the surrogate could speak for her own interests then, when the applicant couple might
not be able to claim anything for the child because they have not been the child’s legal

parents yet.

On the contrary, the participants in the 2012 civil conference did not reach
consensus on the topic of legal parentage in surrogacy. According to the draft of
surrogacy act, which was prepared for all the participants as a basic material to
discuss, the legal parentage should be assigned to the applicant couple since the
zygote is implanted into the uterus of the surrogate.'*> Some participants in 2012 civil
conference approved such regulation since it could assure that the resulting child
would have legal parents as soon as he or she is born."*® Still, some others suggest a
two-phased regulation, by which the legal parentage would be first attributed to the
surrogate during pregnancy and then be assigned to the applicant couple as soon as
the child is delivered, in concern of the body autonomy of the surrogate during

14
pregnancy.'?’

"> TAIWAN CIVIL CODE ARTIFICIAL REPRODUCTION ACT art. 23
144 Dailiyunmu Gongmingongshihuiyi Gongminxiaozu Jielunbaogao ({CHEZERE/ R & E /A A R/
sH4EEmER ) [the Report Concluded by the Participants in 2004 Civil Conference for Surrogacy], at
12
Draft of Surrogacy Act, art. 15, para. 1. See ISSUE BOOK FOR 2012 SURROGACY CIVIL CONFERENCE
80.
1 Daiyunzhidu Gongminshenyihuiyi Gongminjielunbaogao ({tZ=#IE N\ R EFHR T H /A RS HFE)
[the Report Concluded by the Participants in 2012 Civil Conference for Surrogacy], at 8-9.
7 Daiyunzhidu Gongminshenyihuiyi Gongminjielunbaogao ({tZ=#IE N\ R EFH T H /A RS HFE)
[the Report Concluded by the Participants in 2012 Civil Conference for Surrogacy], at 8.
4
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IV. Inspection into the Deliberative Formation of Surrogacy Policy and Laws
A. Compared Taiwan’s Experiences with Theory of Jirgen Habermas

A pilot experiment of civil conference in Taiwan was held on the subject of
institute of National Health Insurance in 2002, and two years later, the 2004 civil
conference for surrogacy was held as the first official and full civil conference in
Taiwan.'* Certain scholars who participated in the preparation of the National Health
Insurance civil conference happened to be active in the female rights activities and are
concerned about the legalization of surrogacy, and therefore, they suggested that the
Ministry of Health and Welfare could adopt the institute of civil conference to ease
the dilemma of surrogacy legalization a little.'* It was around the early 2000s, that
scholars and some government officials were impressed by the idea of deliberative
democracy and institute of civil conference, and civil conferences had been

139 The total count of civil conferences held in

encouraged to be hold nationwide.
Taiwan had been therefore reaching to the top of the world ranking since it was

introduced in Taiwan."!

The civil conferences in Taiwan are held in mainly four proper steps. First of all,
an executive committee should be summoned. Considering that a civil conference
should be held to debate over issues which are not only controversial but are still
deeply concerned by the society and in need of policy correspondences, the executive
committee should be designed very carefully. Experts from different professional

fields with various viewpoints of the concerned issue should be invited.'”* Second,

8 Lin Kuoming (#K[EEH), Gongmingongshihuiyi (£% A3 %) [A Consensus Conference for the
Citizens], KOUZHONGZHIGUANG: SHENYIMINZHU DE LILUN YU SHUIAN (1575 @ SR Ay
SmELE ) [LIGHT IN THE WORDS: THEORIES AND PRACTICES OF DELIBERATIVE DEMOCRACY] 65,
66 (2005).

9 Lin Kuoming (FkEHH), Gongmingongshihuiyi (£ 3% %) [A Consensus Conference for the
Citizens], KOUZHONGZHIGUANG: SHENYIMINZHU DE LILUN YU SHINAN (1927 ¢ © SR FAVH
SHELE ) [LIGHT IN THE WORDS: THEORIES AND PRACTICES OF DELIBERATIVE DEMOCRACY] 65,
66-67 (2005).

1 L in Kuoming (#K[EEH), Gongmingongshihuiyi (£33 E%) [A Consensus Conference for the

Citizens], KOUZHONGZHIGUANG: SHENYIMINZHU DE LILUN YU SHUIAN (1575 @ SR Ay

SmELE ) [LIGHT IN THE WORDS: THEORIES AND PRACTICES OF DELIBERATIVE DEMOCRACY] 65,

67 (2005).

Liao Jingui (BZ$%45), Minzhu zhi Biyao, Shenyi zhi Biyao: yige Xingdongzhe de Sikaolujing (&%

ZNBE s g B - — (T B 5 K) [Necessity of Democracy and Deliberation:

Thoughts of an Activist], KOUZHONGZHIGUANG: SHENYIMINZHU DE LILUN YU SHIJIAN (1017 5 ¢

FHETFNHEGRBEE) [LIGHT IN THE WORDS: THEORIES AND PRACTICES OF DELIBERATIVE

DEMOCRACY] 3, 12 (2005).

12 1 in Kuoming (#K[EHH), Gongmingongshihuiyi (£ 443 2%) [A Consensus Conference for the
Citizens], KOUZHONGZHIGUANG: SHENYIMINZHU DE LILUN YU SHIIAN (15 75 @ B R THVE
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about participants to the conference should be selected, and the demographic
characteristics should be represented in them as possible.' The third and fourth
steps include the preparation of reading material for the participants, the preparation
conference and the formal conference, and the final report concluded by the
participants.”>* According to Kuo-Ming Lin, a scholar who studies and participates
the preparation of many civil conferences in Taiwan, the civil conferences in Taiwan
are mainly launched by the government, yet the government officials regards more
about whether the participants supports the concerned issue than what the participants

discuss and express in the conference.'

The prototype of civil conference is mainly developed in accordance with the
concept of deliberate political decision-making situation proposed by social and
political philosopher Jiirgen Habermas.'”® Legitimacy of the decision made through a
way of deliberative democracy should be increased, according to such concept.'”’
Habermas argues that decisions should be made on the ground in which all interested
parties are able to communicate and persuade others for their own standing.'®®
Habermas believes that “communicative rationality” is shared by people, which
means that they would be able to share knowledge and information with others in
order to reach mutual understanding or to persuade others with differing values to

come to consensus.

In the two civil conferences for surrogacy in Taiwan, the participants are
randomly drawn from stratified applicants, and the professionals or representatives

from interest groups would be excluded."® Such arrangements could represent the

SHEE ) [LIGHT IN THE WORDS: THEORIES AND PRACTICES OF DELIBERATIVE DEMOCRACY] 65,
67-68.

'3 Lin Kuoming (#K[EHH), Gongmingongshihuiyi (£33 24%) [A Consensus Conference for the
Citizens], KOUZHONGZHIGUANG: SHENYIMINZHU DE LILUN YU SHIIAN (1 75 @ SR E Y
SmELE ) [LIGHT IN THE WORDS: THEORIES AND PRACTICES OF DELIBERATIVE DEMOCRACY] 65,
68-69 (2005).

' Lin Kuoming (#K[E]HH), Gongmingongshihuiyi (2% %) [A Consensus Conference for the
Citizens], KOUZHONGZHIGUANG: SHENYIMINZHU DE LILUN YU SHIIAN (15 7Y% @ BB ER Ay
SHEE ) [LIGHT IN THE WORDS: THEORIES AND PRACTICES OF DELIBERATIVE DEMOCRACY] 65,
69-70 (2005).

3 Lin Kuoming (FkEHH), Gongmingongshihuiyi (£ 2:7%) [A Consensus Conference for the

Citizens], KOUZHONGZHIGUANG: SHENYIMINZHU DE LILUN YU SHIIAN (1 275 @ SR ERYHE

SmELE ) [LIGHT IN THE WORDS: THEORIES AND PRACTICES OF DELIBERATIVE DEMOCRACY] 65,

71-72 (2005).

1 Jirgen Habermas, The Theory of Communicative Action: Reason and the Rationalization of

Society 177 (Thomas McCarthy trans., 1984).

Zsuzsanna Chappell, Deliberative Democracy: A Critical introduction, 21.

1 Jirgen Habermas, The Theory of Communicative Action: Reason and the Rationalization of

Society 179 (Thomas McCarthy trans., 1984).

1% Lin Kuoming (#K[EHH), Gongmingongshihuiyi (£ 2%) [A Consensus Conference for the
Citizens], KOUZHONGZHIGUANG: SHENYIMINZHU DE LILUN YU SHIIAN (1 27 5¢ @ SR E Y
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opinions from lay people to the greatest extent, yet would member in such
composition of a simulated “real society” be able to speak on equal grounds in the
conference? In fact, the civil conferences in Taiwan are held with proper instruction
from professionals, who not only provide information about the concerned issues of
the conference but also deliver the concept and guidelines of civil conference to the
participants. In other words, the situation where participants of the conference are in
is indeed a simulation of the society, yet representatives with different backgrounds

are all required to respect and consider what others are expressing.

According to Habermas, it should be an appropriate way to practice deliberative
democracy. An epitome of our society is created under premises of communicative
rationality, and the society members in the epitome are equipped with relevant
knowledge and recognition of deliberative democracy. As how a title of a piece of
news reporting observation of the 2004 civil conference for surrogacy described, the
Taiwan experience in civil conferences reveal to the government and the whole
community that, “do not underestimate the insight of the people.” ' By
understanding, communicating, and persuading each other with respect and rationality,
the civil conferences in Taiwan might represent the society to answer those
complicated and controversial issues, such as surrogacy legalization, in the most civil

way as possible.
B. Observation from Gendered Viewpoints

However, surrogacy is a highly gender-related issue, and we should be more
gender-sensitive when facing it. As when objectification of women and utilization of
uterus is one of the most controversial topics when talking about surrogacy, some
research has question that the institute of civil conference could be gender-blind'®!
and lead us to the question that if it would be appropriate to call for a civil conference
for solution of surrogacy controversies. It is observed that the practice of artificial
reproduction technology has been inclined to focus on women’s body as the subject

for the medical treatment and has linked images of women and reproduction more

SmELE ) [LIGHT IN THE WORDS: THEORIES AND PRACTICES OF DELIBERATIVE DEMOCRACY] 65,
68 (2005).
1% 1 in Kuoming (#K[E]HH), Gongmingongshihuiyi (2% 4435 E:%) [A Consensus Conference for the
Citizens], KOUZHONGZHIGUANG: SHENYIMINZHU DE LILUN YU SHIJIAN (197 Y © R F YR
B EER) [LIGHT IN THE WORDS: THEORIES AND PRACTICES OF DELIBERATIVE DEMOCRACY] 65,
66 (2005).
Huang Jingjuan (&3#;5), Niixingzhuyi dui Shenyishiminzhu de Zhichi yu Pipan (Z:M: £ FH %5
F R FH X FFBLHL A ) [Deliberative Democracy: The Feminist Pros and Cons],
TAIWANMINZHUJIKAN (2 & R £ Z f1]) [TAIWAN DEMOCRACY QUARTERLY], No. 3 Vol. 5,
September 2008, at 46-48.
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tightly, '®

become a popular issue. Yet what is intriguing is that, women, especially infertile

and such circumstances are more and more obvious since surrogacy

women, seem to devote into the debate about surrogacy legalization quite zealously.
For example, the petitioners in Mother’s Day of 1996 and certain female applicants to
the 2004 civil conference all had shown their own identity as an infertile woman. The
Department of Health and Welfare had changed its attitude to surrogacy from
“inappropriate to be legalized in concerns of complicated legal and ethical issues” to
“considering the possibility of legalization of surrogacy,” since the “call from infertile
women made the officials understand such needs of the people.”'® It seems that
those infertile women considered it as a way to increase the influence of their

opinions, and it might truly be.

If women, especially infertile women, are the subject in the practice of modern
artificial reproductive technology, or are treated as the subject of it, shouldn’t we try
to adopt a more gendered attitude when discussing the issues of and solving the
problems in ART?

For example, in the theoretical model of civil conference built in accordance
with concept of deliberative decision making proposed by Habermas, the environment
of the conference should be rational and the participants should be reasoned. Such
premises are criticized as unfriendly to women, who are not as competent in

4

argument-making as men under social construction,'® and it is also warned that the

ideal environment might actually be affected by the misogyny and gender

discrimination in the society. '®

Furthermore, the rationality shared in the
Habermasian civil conference and guiding all the participants to voluntarily
communicate to reach consensus, is rationality towards “common good” or “public

interest,” yet the said rationality is also questioned. Since women have been

192 Wy Jialing (%235%), Taiwan de Xin Shengzhikeji yu Xingbie Zhengzhi, 1950-2000 (& &0 4=
FERHT B RIEDE, 1950-2000) [New Reproductive Technology and Gender Politics in

Taiwan, from 1950 to 2000], TAIWAN SHEHUI Y ANJUI JIKAN (&8 @22 ZET))

[Taiwan: A Radical Quarterly in Social Studies], No. 45 March 2002, at 46.

19 Chen Meihua ([iZ%%%), Wuhua huo Jiefang: Niixingzhuyizhe guanyu Dailiyunmu de Zhenglun ()

b — 2 & ER N2 AT F %) [Objection or Liberation: A Debate over

Surrogacy by Feminists], YUEDANFAXUEZAZHI (3 HEE5EEE) [THE TAIWAN LAW REVIEW], No.

52, April 1999, at 20.

Huang Jingjuan (&3#5), Niixingzhuyi dui Shenyishiminzhu de Zhichi yu Pipan (ZM: £ F %%

#F VR F Y X BLAL #]) [Deliberative Democracy: The Feminist Pros and Cons],

TAIWANMINZHUJIKAN (Z & R F ZE T|) [TAIWAN DEMOCRACY QUARTERLY], No. 3 Vol. 5,

September 2008, at 60-61.

Huang Jingjuan (&3#;5), Niixingzhuyi dui Shenyishiminzhu de Zhichi yu Pipan (Z:M: £ FH %5

F R FH X FFBLHL A ) [Deliberative Democracy: The Feminist Pros and Cons],

TAIWANMINZHUJIKAN (2 & R £ Z f1]) [TAIWAN DEMOCRACY QUARTERLY], No. 3 Vol. 5,

September 2008, at 61.
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dominated under the social construction of patriarchy, would the “public” interest of

the society be trustable for women?'®

On the other hand, there are also opinions suggesting that women tend to and
should adopt distinctive ways in political participation, for that they have different
natures or experiences.'®’ Different from criticizing the institutional unfriendliness,
this approach expects more on the specific and feminine way of political participation.
There would be “ethics of caring” shown by the female political participants, which is
different from what the “ethics of justice” shown in the traditional model of political
participation, and politics could therefore be “humanized” by such novel way of

participation.'®®

Both of the mentioned critics to the institutes of deliberative democracy and
other modern democratic political methods point out certain problems which the
present institute should face in gendered aspects. However, both of them seem to be
entrenching the essentialist notions of feminist.'® Especially in the observation of
civil conferences for surrogacy in Taiwan and relevant remarks from government
officials, scholars, and the infertile patients, it could be found that the experiences of
the infertile patients are significant when concerning the legalization of surrogacy; yet
how should those experiences be evaluated in a process of political decision-making,
or in a civil conference? In the latter situation, in what way and with what weight

should the voices from those infertile women be heard by the epitome of this society?

In the general condition of political decision-making, gender quotas are often
taken to ensure the opinions from women and other gender minorities. Though it is
also commented as that it can at the same time integrated the minorities into the
existing political structure while lessen their power and possibilities of more radical

0

changes to social or culture norms'”° and it may makes change more obviously on the

' jt could still be seems as an

symbolic aspects rather than makes social change,'’
inspiration into the adjustment to present institute of civil conference. To practice the
theoretical model of Habermasian civil conference in the discussion of surrogacy,
special quotas for the voices of the surrogacy experiences from the patients or even

the surrogates could be weaved into the contexts. It is indicated that, reproduction is

1 Huang Jingjuan (£535)8), Niixingzhuyi dui Shenyishiminzhu de Zhichi yu Pipan (Z14 T ¥4
VR F Ay X BLAL #]) [Deliberative Democracy: The Feminist Pros and Cons],
TAIWANMINZHUJIKAN (Z & K F ZE T|) [TAIWAN DEMOCRACY QUARTERLY], No. 3 Vol. 5,
September 2008, at 62.
ANNE PHILIPS, THE POLITICS OF PRESENCE 73 (1995).
FIONA MACKAY, LOVE AND POLITICS: WOMEN POLITICIANS AND THE ETHIC OF CARE 123 (2001).
JUDITH SQUIRES, THE NEW POLITICS OF GENDER EQUALITY 102 (2007).
JUDITH SQUIRES, THE NEW POLITICS OF GENDER EQUALITY 104 (2007).
JUDITH SQUIRES, THE NEW POLITICS OF GENDER EQUALITY 58-59 (2007).
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something that most people consider themselves as experts of, but in fact, the infertile
ones are the one who are most involved by every relevant policy made.'” To
illustrate, this present research considers that, women, fertile or not, married or not,
are the most involved party in the policy and legislation of surrogacy. The diversity of
female participants or the invited female professionals of future civil conferences
about surrogacy could be enriched and let those alternative yet actually important
opinions be heard. Nevertheless, how to balance the influence of those special
experiences upon the participants requires more fine study in theories and

sophisticated arrangement.

V. Conclusion

Medical science in Taiwan has been developed very well and very rapid for
decades, and it brought many of the most advanced technology or treatments into
Taiwan as soon as they have been invented in the world. Artificial reproductive
technology, including surrogacy, is one good example. However, those most
edge-cutting technologies often come with more unknown risks in medical, legal, or
ethical aspects. The development of technology is striding toward, yet the legal
principles, philosophical concepts, or political theories could not spin as fast. The new
technologies therefore are often practiced without proper corresponding regulations or

policies. And surrogacy in Taiwan would, again, be an example.

In the context of surrogacy, controversies and challenges from the aspects of law,
ethics, and gender are intertwined, and the relevant legislation and policy has been
incomplete in Taiwan. Aside from the conferences held in the Congress and among
the experts, two civil conferences have been held to clarify the controversial issues
and to illustrate the opinions from the society to legalization of surrogacy. Taking civil
conference as one of the solution of disputes might work well in many controversial
issues. However, there are still details could be further improved in the institute itself.
How to alter design of the policy-making or law-making institute would be very

important in the future develop of regulation of surrogacy in Taiwan.

This research tries to arrange the observation and analysis about the two civil
conferences and relevant effects they’ve triggered in legislation or policies. The

theoretical model of civil conferences which develops from the idea of deliberative

172" Chen Meihua ([iZ%%%), Wuhua huo Jiefang: Niixingzhuyizhe guanyu Dailiyunmu de Zhenglun ()
bR — 2 EEE RPN B2 F %) [Objection or Liberation: A Debate over
Surrogacy by Feminists], YUEDANFAXUEZAZHI (3 HEEHEEE) [THE TAIWAN LAW REVIEW], No.

52, April 1999, at 19.
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policy-making proposed by Habermas seem to work very well in Taiwan, yet what
this research want to remind is that surrogacy is a highly gender-sensitive issue and
the voices from the gender minorities, the infertile women or the surrogates, who
suffer most from the social stigma of infertility and who will be the subject of the
surrogacy treatment, could be given a different light in the future design of civil

conference and decision-making institutes.
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