FRRERATPELR LM 3 DAFL

ERE R UL S S SRS |

b oW BwE

En 3 5 @ NSC 101-2629-H-194-002-

#HoF H R 1002082 01 p 3 102&07" 31FP
HoFH = WP ERRpIoE

FEHEALHFA I MER

R OL A kP EE

VESFEAR AT A ENEAR BT B
iAriEmy 4 -fEzem A g Z4pis
FALFIE Y A -J i AR D RE E
AriEmy 4 -fiEzer@ AR L ZaReE

A B4 FEemE AR e

S B F R L APEHEENAE R FEMAE 2R T 2R A

oo A R 102# 090 28 P



e R AFEFARuRADEMAEET o £ 4% DIV mAE 2
__TKF AL ~ BAEREAEF N ORERT - A
BEEFEREG 2 R - AP R EPEE
R S ?ﬁé%%?ﬁ*ﬁ@ﬁﬁﬁ’iﬁﬁﬂﬁ

ﬁgnﬁ”r%i?%%ﬁawayzﬁﬁ%%ﬂﬂLM%?;j
Boo AT TR PG 2 P H - S ERIARMRG BT
BTy Rt E-FAlz 22 o s REEFREE
AL AR TWHEFEN A ZARAM BEEE
AR ARBRTZL S AR D FE N2 KE > AR
FTEOER- B EE  RAD DR S 2R

‘+.

e Mgk

# <~ 4 & : This project extends our former study, focusing on
the proper penalty measurement for rape, coercive
indecency, and non-profit public indecency, all of
which are stipulated in DSM-IV and Criminal Law. This
two-year project adopts empirical research method and
documentary analysis, seeking to add the above
penalty measurement to the sex assault system of
Judicial Yuan. This project aims to (1) avoid the
traditional way of basing sex-crime-related penalty
measurement upon only one mode of crime; (2) give
more proper sex crime penalty measurement and make
judge measurement relevant ;s (3) give a tech-system
for sex crime penalty measurement.
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The Judicial Yuan of Taiwan currently provides an open judgment information system to
balance possible discrepancies in the rulings of judges because of their emotions or other factors
[1]. This system is available for judges and prosecutors, but not to the public [3] despite the
implementation of the jury system in [5] in Taiwan in 2012. Because juries are comprised of
citizens with differing legal cognitions and backgrounds, a sentencing system that supplements
the jury’s participation in trials would stabilize the legal cognition of jurors. Therefore, the goal
of this study was to develop a sentencing system for sexual assault cases for judges and juries to
improve and remedy the traditional sentencing system established by the Judicial Yuan. The
proposed system comprised the following traits:

1. It provides a sentencing guideline system with two authorization levels for judges and
juries.

2. By referencing the verdict of similar cases and incorporating an innovative weighted
scoring system for sentencing assessment, an accuracy-enhanced sentencing system can
be provided for judges compared to the system established by the Judicial Yuan3.  The
juror’s extent of authorization is presented using a concise and easy-to-understand
system interface. This authorization interface allows jurors to monitor judges and
provide judgment recommendations that do not differ from precedents. Therefore, this
system not only provides jurors with calculated sentencing guidelines, but also
professional recommendations from different case types to ensure the
comprehensiveness of judge rulings.
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With changing social conditions and advancements in technologies, people can acquire
extensive critical information using information technologies. In recent years, Taiwan’s
newspapers and magazines have often reported cases involving sexual assault where the
defendant typically received an excessively lenient sentence (or defendants who were acquitted,
further inducing public controversy). Although the Judicial Yuan of Taiwan has an open judgment
information system [1], the system is primarily used to reference verdicts and does not benefit the
average person who is not accustomed to legal jargon. In addition, although the Judicial Yuan has
established a sentencing system, the system is only available to judges and prosecutors, but not
the public [3].

Since Taiwan implemented a jury system in 2012 [5], public involvement in the trial process
is expected to generate a surge of innovation to Taiwan’s judiciary system. However, because
juries comprise citizens with differing legal cognitions and backgrounds, a sentencing system that

supplements the jury’s participation in the trial would stabilize the legal cognition of the jurors.

This study established an objective and fair guideline information system to improve the
current domestic online system and facilitates its development into a critical foundation for judge
rulings. This demonstrates the importance and motivations of this study.

First, regarding the critical keywords, we first defined “sexual assault” as any offense
against sexual autonomy;, as specified in Articles 221 to 229 of the Penal Code.

Regarding the other keyword of this study, “sentencing guidelines” refers to the sexual
assault sentencing information system implemented in Taiwan in August 2011 [3]. By
aggregating the theoretical information, we found that the system has the following main
features:

1. The sentencing guidelines provided are only for sexual assault cases.

2. The system was designed by referencing a comparative study based on the sentencing
guidelines for offenses against sexual autonomy used in the United Kingdom, the United
States, Australia, and Hong Kong.

3. The system does not distinguish between the types of sexual assaults, such as whether
pedophilic disorders should be codified to include sexual assaults committed by
paraphilia patients with or without pedophilic disorders [6].

Based on the preceding summary, we found that only one type of sexual assault has been
specified in the domestic sentencing guideline system, which is used by judges for sentencing
calculations during sexual assault cases. However, this system has the following characteristics
and problems:



1. The system is only available to judges and prosecutors.

2. The content of information queries is too complex, causing slow guideline calculations
and affecting the accuracy of the results.

3. The system does not provide a suitable interface for citizen jurors that is simple to
operate during the sentencing stage of sexual assault trials. This prevents jurors from
attaining appropriate knowledge and, thus, obstructs them from providing judgment
recommendations during trials.

Therefore, we developed a sentencing system for sexual assault cases that comprises the
following characteristics to enable judges and juries to improve and remedy the traditional
sentencing system established by the Judicial Yuan:

1. Asentencing calculation systems with two interfaces for judges and juries.

2. By referencing the verdict of similar cases and incorporating an innovative weighted
scoring system for sentencing assessment, an accuracy-enhanced sentencing system can
be provided for judges compared to the system established by the Judicial Yuan.

3. The juror’s extent of authorization is presented using a concise and easy-to-understand
system interface. This authorization interface allows jurors to monitor judges and
provide judgment recommendations that do not differ from precedents. Therefore, this
system not only provides jurors with calculated sentencing guidelines, but also
professional recommendations from different case types to ensure the
comprehensiveness of judge rulings.
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Regarding the research conditions proposed in this study, the Judicial Yuan of Taiwan has
established a sexual assault sentencing information system. The goal of this study is to create a
system that extends beyond the single sexual assault type mentioned previously. Users can select
sentencing factors, such as patterns of criminal behavior, motives, means, the harm and damage
experienced by the victims, post-crime attitudes, and whether the parties have reached an
agreement, and the system would identify similar judgments, list the maximum, average, and
minimum sentences, include sentencing opinions, and provide the full text of the verdict as a
reference for sentencing [3].

According to the Judicial Yuan’s sexual assault sentencing system, the following opposing
views based on practical theories have been proposed:

“Article 81 of the constitution specifies that ‘judges shall transcend partisanship and conduct

independent trials pursuant to the law and free from interference.’”

Interpretative text numbers 38, 137, and 216 also indicated that “the intent for Article 80 of
the constitution is to ensure that independent judged trials are free from interference. ‘Pursuant to
the law’ means that the law is the primary basis for trials; it does not mean that effective rules
outside the law, which do not conflict with the constitution or the law, should be rejected. When
exercising a county legislative mandate, a county council member shall not restrict the rights and
freedom of the people without the constitution or other legal basis.” “During trials, judges shall
not reject executive orders, fact determination, or foundation serving as a basis of judgment
regarding the various agencies’ interpretations of relevant laws and regulations. An extensive
range and number of executive orders based on regulatory interpretations exist; however, only
those that contravene the regulatory intent or conflict with Article 172 of the constitution should
be disregarded. Judges shall perform their duties and conduct independent trials pursuant to the
law and in accordance with Article 80 of the constitution. Within the scope of their duties, if it is
necessary to correctly expound on the disputes regarding the ascertained facts or the applicable
law, judges shall provide a fair and impartial opinion of the appropriate legal interpretation.”
“Article 80 of the constitution clearly provides that judges shall conduct independent trials free
from interference. Judges can reference the executive orders of various agencies under the
interpretation of the relevant laws and regulations during trials; however, they are not bound by
these executive orders and shall follow the law to issue appropriate opinions. This is the intent as
interpreted in interpretative text number 137 of this court.”

The “sentencing information system” is not a law; instead, it is merely a reference tool that
is not binding for judges.

“Article 57 of the Penal Code also states that ‘sentences shall be pronounced based on the
culpability of the perpetrators and the consideration of all circumstances. The following items



shall be deemed the standard for determining the severity of sentences: (1) the motive and
objective of the crime; (2) the stimulus of the crime; (3) the means of the crime; (4) the living
conditions of the perpetrators; (5) the conduct of the perpetrators; (6) the education level of the
perpetrators; (7) the relationships between the perpetrators and the victims; (8) the perpetrators’
degree of obligation violation; (9) the danger or damage resulting from the crime; and (10) the
perpetrators’ attitude after the crime.” The Supreme Court’s 1961 sentencing rule No. 1131 also
provided that ‘the prisoner’s criminal situation shall be considered during the measurement of
penalty, and general social matters can be referenced but shall not serve as the only consideration
standard for determining the severity of sentences.’ Regardless of how comprehensive a
‘sentencing information system’ is, it cannot provide consideration for all circumstances.
Whether an inappropriate judgment determined by the system is an ‘inappropriate judgment’
remains debatable [7].”

Regarding the Judicial Yuan’s sexual assault sentencing information system, the following

figures are provided for reference:
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Figure 1. Taiwan’s Database for Empirical Legal Studies [2].
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Figure 2. The Judical Yuan’s Sexual Assault Sentencing Information System [3].

According to these contradictory views, general legal opinion is based on the concept that
judges shall conduct independent trials. However, incessant requests in favor of sentencing
rationalization continue in all fields. The goal is to establish a sentencing system similar to that in
the U.S., U.K., and Australia to provide a reference for judges during sentencing, increase
judicial transparency to prevent cases where similar criminal circumstances receive incongruous
sentences from different judges, and enable the sentencing system to achieve congruous,
proportional, and equitable principles [3].

Although the Taiwanese legal system adopts the independent trial principle, according to the
results of the National Science Council’s plan mentioned previously, domestic sentencing are
extremely inconsistent for sex crimes, especially public indecency. The sentences range from 6
months incarceration to compulsory treatment. This problem may not exist for forced intercourse
or compulsory indecency crimes. However, the extreme sentencing inconsistencies for public
indecency crimes may prevent perpetrators with high recidivate risks from receiving compulsory
treatment, thereby resulting in recidivism. In addition, even for people convicted of forced
intercourse or compulsory indecency who received sentences longer than 6 months, the
researcher found, through visits to the National Science Council in the previous year, that
significant sentence inconsistencies existed, and no studies had been conducted to determine
whether paraphilia may be a cause of these crimes. Thus, this section can serve as a primary
reference for the constituent elements of prosecutorial indictments, judge sentences, and moral




convictions based on evidence. However, establishing a related database of the psychological and
physiological disorders of sexual crime perpetrators that can assist judges may improve the
current discrepancies in sentencing. In addition, this system should be supplementary and should
not affect the independence of judged trials.

In addition, literature regarding the establishment of a sentencing database besides the
Judicial Yuan’s system mentioned previously indicates that no large database exists domestically,
only a number of general database compilations are available. Database studies reviewed through
theoretical research provide the following perspective:  “Scales (databases) are critical tools for
social science research, as well as market research, performance evaluations, and organizational
development. The topic of scale development and application has received increasing attention in
numerous domestic and international academic studies, and increasing resources have been
invested in related research. Although scale research has developed domestically and abroad for
many years, related compilation Web sites, such as the MIS Survey Instruments, have been
developed by foreign countries as a reference... [8]” Therefore, from this perspective,
interpretation letter compilation has exceeded the traditional paper information production and
printing method, and research data are now stored in databases. Currently, most of Taiwan’s
major research institutions use databases to compile relevant data and cases.

Regarding international research, an exploration of Japan’s general sentencing statute
databases showed the following:

Japan’s practical data for 2009 indicated that Japanese databases have become an
indispensable and critical source of data for practical and theoretical research. The selection and
paper compilation of interpretative data is primarily from database Web site platforms. Generally,
academic research institutions have been commissioned by practical institutions to successively
establish database platforms for interpretative data. In addition to being updatable at any time,
these network database platforms enable users to download interpretative information with
extreme convenience. Generally, Japanese practical agencies have established network platforms
to allow formulaic statistical data to be downloaded. Only statutes and court sentences require the
confirmation of expert legal scholars to ensure the impartial nature of the formulaic data [9].
Japan’s practical research data also indicated that these interpretative data platforms created by
academic institutions possesses academic authority and accuracy and enable practical
departments to conduct practical information queries, which is extremely convenient. This is the
international trend for collaborative research between practical and academic institutions.

Currently, Japan’s Supreme Court has established a sentencing retrieval system, as shown in
Fig. 3.
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Figure 3. The Supreme Court and Jury Sentencing Retrieval System Developed by Fujitsu of Japan

[4]

The Japanese sentencing retrieval system (DB) was established at Japan’s Supreme Court.
As explained previously, this system can provide sentencing references to prosecutors, the court,
defendants, and jurors during public hearing proceedings (preparation stage). In addition to
judgment transparency, the main purpose is to achieve fairness in sentencing. Although this
system is regarded as the most important practical sentencing retrieval system in Japan, errors in
recent years indicate that vigilant inspections are still required when establishing data retrieval
systems.

However, a review of the databases for Taiwan and Japan indicated that most sentencings
done in these countries are purely calculated through data collection. Subsequently, without a
supporting process, calculation errors in sentencing standards could occur. According to the
example mentioned in this study, sexual violations in 2006 encountered significant amendment,
subsequently effecting sentencing calculations. If these conditions are not calculated and included
into the database, the feedback from the database regarding sentencing standards would present
errors. In addition, the current sentencing rules consider the cumulative annual judgment
statistical calculations. However, the Judicial Yuan has indicated that the reason the public was
unsure about sentences for sexual assault crimes was primarily because, during sentencing, the
judges did not thoroughly explore psychiatry-related empirical literature regarding causality and
accountability. This study created two sentencing guideline standards. In addition to referencing
current cumulative judgment calculations, we examined empirical research interviews, and
invited psychiatry, law, and philosophy scholars to interpret the elements, causation, and
accountability. We also supplemented the findings with psychiatric research literature to calculate

11



an alternative sentencing and punishment system. These two punishment methods can prevent the
stagnation of traditional judgments during trials, and provide an interpretation reference for more
precise punishments. In addition, a database of sexual assault perpetrators’ personal information
allows database operators to precisely track their sexual assault and treatment course histories to
further determine an appropriate sentence. Thus, this study is more precise compared to other
recent domestic and foreign studies.

12
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In addition to the research methodology, we provide an explanation of the system proposed
in this study.

First, the research methodology primarily incorporated a literature analysis of the legal
research method. The main research methods were divided into two types based on the research
target. The first was the literature analysis method, which mainly involved searching the existing
Judicial Yuan-related statute information platform and exploring and classifying the statutes. We
referenced related foreign platforms and Japan’s practical agencies to analyze and discuss their
relatively newer and more comprehensive interpretation databases and published information. We
also selected the specific information appropriate for the Department of Health to compile the
publication content. The second was to create an electronic database and information system
based on the content of the white book described previously.

We used domestic sexual assault-related cases from various courts between 2000 and 2011
as study samples. We first employed the official document content analysis research method to
construct the sexual assault criminal sentencing guideline system.

Based on the research objective described previously, we explored the factors that influence
criminal sanctions sexual assault and established a sentencing guideline system regarding forced
intercourse offenses for Taiwan. The three study methods were as follows:

Research Method 1: Content analysis of official documents

To explore the characteristic distribution and influencing factors for domestic paraphilia
offense sanctions, we analyzed the content of official documents, such as the prosecutorial
indictments and district court judge sentencing transcripts from various district courts as samples.

Research Method 2: Constructing a sentencing guideline system and database

To explore the judges’ and prosecutors’ professional recognition of paraphilia and its effects
on paraphilia-related criminal sanctions, we screened relevant cases using the content analysis of
official documents, and then designed an interface by recruiting law professionals to simulate the
judges and prosecutors and general citizens to simulate jurors. The goal was to obtain data from
these “judges, prosecutors, and jurors” regarding the factors that influence their judgments, as
well as the professional recognition of and data related to paraphilia.

Actual implementation method: To design a sentencing interface for judges, we used current
Taiwanese regulations as the entry point to identify judgment-influencing factors. For example,
Avrticle 222 of the Criminal Code of the Republic of China states that offenders convicted of a
crime shall receive a determinate sentence of no less than 7 years if any of the following had
occurred: (1) the crime was committed by two or more cohorts; (2) the crime was committed
against a minor under 14 years of age; (3) the crime was committed against a victim with

13



psychological or physical impairments, or other mental defects; and (4) the crime was committed
using drugs or other chemical agents. Because these legal conditions are likely to become key
elements that can affect a case, the judge sentencing interface would provide professional
information according to this perspective.

Because the only reference basis for the juror simulation interface participants was court
indictments, we used the indictment content as the enquiry factors for the juror interface, and
used informal language to reduce the errors resulting from a misunderstanding of the technical
terms.

We used possible variables obtained from in-depth interviews and a content analysis of
official documents as a basis for developing the guideline system. A flowchart of the sentencing
guideline system is shown below.

B Loading the historical
Judge login L——> The inquiry of guideline ——| sentencing data
- ///V -
Y v Y
The historical judgment The historical judgment guideline o
. ) ) - Guideline report chart
information content (judgment sentence * Fine Etc.)
— y —~
[ N
P Judge logout <

Figure 4. Flowchart of the prosecutorial guideline system.

The calculation guideline method system for judges primarily used statistical calculations.
First, data from different calendar years were divided into various categories. Then, the severity
of the offenses was determined and used to determine the confidence interval for the sentencing
judgment calculations. Finally, the data were presented with the guideline and chart methods.
Additionally, to improve the system’s guideline quality, we employed the weighted scoring
method to add and subtract weight scores based on varying types, offense circumstances, and the
average prison time and fines received over the years. After the final results were calculated, they
were compared to the placement range for the average prison time and fines received over the
years.

14
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Figure 5. Weighted process flowchart.

The purpose of a jury system is to monitor and ensure judgment impartiality and objectivity.
Therefore, in addition to the features described previously, we provided professional advice (such
as post-offense counseling recommendations) and established legal terminologies.

The system results are fully described in the Conclusion section.
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Currently, Taiwan’s judicial judgment authority is allocated to judges. However, although
judges have professional legal knowledge, they are occasionally limited by the law. When
presiding over a case, judges are frequently forced to announce an acquittal as the final ruling if
no congruous statues exist to provide a basis for the judgment. However, acquittal judgments
cannot possibly be the best rulings. Considering these situations and that Taiwan may adopt a
jury system, this study endeavored to develop a jury trial guideline system to provide relevant

guidelines for citizens with less legal knowledge, and to serve as a reference for the jury system
in the future.

Additionally, by providing the historical sentencing guidelines of similar cases to
prosecutors (such as the average judgment sentence and fine range), we aim to prevent ruling
discrepancies by equalizing the emotional factors or other aspect that may affect judges.

The system constructed in this study is shown below.

(< A 140.123.107.70 mj 4

HOM ABOUT SEARCH CONTACT

PENALTY MEASUREMENTS SYSTEM : Q-GO

C A [1140.12310770:8083/Search22

Q.GO HOME ~ ABOUT  SEARCH  CONTACT

=

2 L b 5269 (K

Figure 6. Sentence guideline system for prosecutors and jurors.
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We provided query interfaces that considered differences in technical terms from the
perspectives of the judges and jurors. We also provided search results based on various needs.
Supplemental judgment guidelines, such as the average (and distribution interval) judgment
sentence, fine amount, and statutes underling these judgments, can be provided to judges. Besides
these guidelines, additional information, such as the content of related statutes, professional
advice for the case, and historical judgment information for similar cases can be provided to
jurors to increase the quality of their contribution.

Because this study was based on empirical research, the main contribution was the provision
of a basis for specific case trials for practitioners. The goal was to combine the results of
empirical research, concept explanations, and social backgrounds to establish a utilization and
interpretation environment with additional comparative law characteristics, develop clear and
systematic interpretative directions for concepts and institutions, and provide a reference for
subsequent statutory laws and amendments. [11-94]
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