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Procreational decisions are both fundamental and
private in nature, especially to individual women.
Yet the decisions are not always made by them in
autonomy. As the developments of artificial
reproduction technology and related technologies are
moving faster and faster forward, the procreational
autonomy of women is not necessarily freer of
restrains. This study explores the theories of
bioethics through feminist approaches, examines the
current laws, ethical guidelines, and medical
practices, 1n order to illustrate the struggle of
women facing intervened or even exploited
procreational decisions.

As ' respect for autonomy  is the prioritized
principle of the four of traditional bioethics, the
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alleged * rational and objective’ standard for
patients announced by it could not properly explain
the unique situations faced by women in the context
of reproduction? Toward friendlier medical settings
for women in Taiwan, this study proposes a
perspective that is more sensitive to various power
dynamics which have the potential to constrain
personal procreational choices.

Based upon feminist theories of autonomy, topics of
highly importance such as prenatal examination
involving discrimination and anonymousness of gamete
donation are to be examined in this study. For
Taiwan’ s Artificial Reproduction Act and related
regulation or policies to respond to the demand of
procreational autonomy, 1t 1s imperative to
understand three-way power struggle among gender,
technology and the law.

assisted reproductive technology, procreational
decisions, autonomy, feminist approaches to
bioethics, Artificial Reproduction Act, gamete
donation, prenatal examination
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Abstract

Procreational decisions are both fundamental and private in nature, especially to
individual women. Yet the decisions are not always made by them in autonomy. As
the developments of artificial reproduction technology and related technologies are
moving faster and faster forward, the procreational autonomy of women is not
necessarily freer of restrains. This study explores the theories of bioethics through
feminist approaches, examines the current laws, ethical guidelines, and medical
practices, in order to illustrate the struggle of women facing intervened or even
exploited procreational decisions.

As “respect for autonomy” is the prioritized principle of the four of traditional
bioethics, the alleged “rational and objective” standard for patients announced by it
could not properly explain the unique situations faced by women in the context of
reproduction? Toward friendlier medical settings for women in Taiwan, this study
proposes a perspective that is more sensitive to various power dynamics which have
the potential to constrain personal procreational choices.

Based upon feminist theories of autonomy, topics of highly importance such as
prenatal examination involving discrimination and anonymousness of gamete
donation are to be examined in this study. For Taiwan’s Artificial Reproduction Act
and related regulation or policies to respond to the demand of procreational autonomy,
it is imperative to understand three-way power struggle among gender, technology
and the law.

Key Terms:

assisted reproductive technology, procreational decisions, autonomy, feminist
approaches to bioethics, Artificial Reproduction Act, gamete donation, prenatal
examination
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Posthumous Assisted Reproduction in East

Asian Context: the Legal and Ethical Issues

(Preliminary Draft: Please do not cite without the author’s permission)

Yun-hsien Diana Lin

Abstract

In 2005, a Taiwanese military officer, Chi-hsiang Sun, died from an accident. His
fiancée, Ms. Li, required Officer Sun’s sperm to be retrieved so as to bear his child
through artificial insemination. The Taiwan Department of Health gave permission to
the extraction of sperm but later opposed to the posthumous reproduction. The sperm
was finally destroyed. In 2007, the newly enacted Taiwan Artificial Reproduction Act
responded to instances of posthumous reproduction in a forbidding fashion. This
article will argue that the blanket regulation is overly broad that it may impose
substantial obstacle to an individual’s autonomy in procreation, which should be
narrowly tailored under consideration of all the competing interests.

This article will frame the theme of posthumous reproduction from both the legal and
bioethical perspectives. In the first part, various models of regulation from the
restrictive to the permissive approach will be discussed in light of protecting the
procreational autonomy of the deceased. Next, since the assisted reproduction
medicine will be performed upon the surviving spouse, she will need comprehensive
consultation in order to make autonomous choices. The contents, goals,
methodologies of such consultation and the system of collaboration and referral will
be the main concern in this part. Lastly, the best interests of the resulting child must
be given due consideration. To reduce the uncertainty and potential risks, issues of
legal parentage and inheritance will be explored. This article will conclude by
proposing a comprehensive framework of regulation where interests of the deceased,
the surviving spouse, the resulting child and social justice will be balanced.

Key Words: posthumous reproduction, procreational autonomy, legal regulation, the
best interests of the child



l. Introduction

In 2005, a Taiwanese military officer, Chi-hsiang Sun, died of injuries suffered
after a tank driven by a fellow officer negligently ran him over'. The late officer’s
fiancée, Hsin-yu Li, required to have Sun’s sperm retrieved in hoping to bear his child
through artificial insemination. Without any applicable law in place, the controversial
case sparked debates in Taiwanese society. The Department of Health (DOH), initially
opposed the procedure rigidly, caved in to public pressure and gave permission to the
extraction of sperm from the deceased body®. While the sperm was in the state of
cryopreservation®, a panel of scholars and experts were assembled by the DOH to
decide whether posthumous reproduction shall be allowed in Taiwan®. The panel
opposed Li’s request and all sperm taken from Sun’s body was finally destroyed®.

This real case generated three main issues. First, who has the right to decide
whether to proceed with posthumous reproduction, especially in cases where the
deceased man left no instruction? Secondly, since the surviving wife is the one who
will bear risks of assisted reproduction and who will take care of the resulting child, if
any, how can the medical system help her to make an informed decision? Thirdly, for
a posthumously conceived child, how shall the law provide protection in terms of
legal parentage and rights for succession? Is the existing law sufficient to cope with
challenges presented by assisted reproductive technologies?

The Taiwan Artificial Reproduction Act (hereinafter, the Act) later enacted in
2007 defines artificial reproduction technologies (ART) as the non-coital way to
achieve conception and birth with assistance from reproductive medicine®, which is
reserved only to married couples who satisfy both of the following conditions. First,
at least one member of the couple must be diagnosed of infertility or having a major
hereditary disease that natural conception and birth will cause abnormal conditions for

' The China Post staff, DOH to OK extraction of sperm from late officer, THE CHINA POST, September
10, 2005, http:/lwww.chinapost.com.tw/taiwan/2005/09/10/68342/DOH-to.htm (last visited Oct. 3,
2011).

2 The China Post staff, Sperm extraction sparks controversy over legislation, THE CHINA POST,
September 11, 2005, http://www.chinapost.com.tw/taiwan/2005/09/11/68404/Sperm-extraction.htm
glast visited Oct. 3, 2011).

The sperm had been stored in liquefied nitrogen at a temperature of 196 degrees Celsius below zero.
The China Post staff, Dead military officer’s sperm destroyed, THE CHINA POST, December 23, 2005,
Qttp://www.chinapost.com.tw/taiwan/2005/12/23/74061/Dead—miIitary.htm (last visited Oct.3, 2011).

The China Post staff, DOH offers widow advice on artificial insemination, THE CHINA POST,
September 14, 2005, http://www.chinapost.com.tw/taiwan/2005/09/14/68558/DOH-offers.ntm (last
gisited Oct. 3, 2011).

The China Post staff, Dead military officer’s sperm destroyed, THE CHINA POST, December 23, 2005,
http://www.chinapost.com.tw/taiwan/2005/12/23/74061/Dead-military.htm (last visited Oct. 3, 2011).
® Rengong Shengzhifa [Artificial Reproduction Act (2007)], art. 2 (Taiwan).



children’. Secondly, at least one member of the couple must be able to produce
healthy gamete, so as to keep the resulting child genetically related to at least one
parent. Furthermore, cryopreserved gametes must be destroyed in case any of the
following circumstances occurs®:

(1) The gamete provider has asked for their destruction.
(2) The gamete provider has deceased.
(3) The gametes have been preserved for more than ten years.

According to the Act, even married couples who demonstrate strong intentions to
have a child and who are taking steps by undergoing artificial reproduction may claim
no right to continue the medical procedure once the husband is deceased. This article
argues that the regulation is overly broad that it poses substantial obstacle to an
individual’s autonomy in procreation, which should be narrowly tailored under
consideration of all the competing interests.

Unlike in common law system where contracts and court rulings are the major
factors that shape the legal obligation and rights of parties involved, in the civil law
system like Taiwan, statutes play the key role in regulating innovative technologies. It
is the statutory law that is to specify whether or not an individual’s reproductive
material may be used after death, the person who may use it, and the legal status of
any resulting children. The article will, therefore, focus its discussion on the design of
legislation.

In search of a comprehensive framework of regulation, this article proposes to
give due consideration to the decedent’s expressed intent, the surviving spouse’s
procreational autonomy, the resulting child’s best interests and public policy. Athough
posthumous retrieval of ovaries is viable in technology; this article only focuses on
scenarios involving male decedents to allow in-depth analysis.

Il. Regulating Technologies and Paternity in the Context of
Posthumous Assisted Reproduction

This part focuses upon the deceased man who may or may not have expressed
his intentions for or against posthumous assisted reproduction, using his gametes. The
spectrum of regulation, as well as legal paternity in the context of posthumous

 Rengong Shengzhifa [Artificial Reproduction Act (2007)], art. 11, para. 1 (Taiwan).
® Rengong Shengzhifa [Artificial Reproduction Act (2007)], art. 21, para. 2 (Taiwan).



assisted reproduction will be discussed in the effort of searching for a system that
better responds to procreational autonomy.

A. The Spectrum of Regulation

According to the levels of regulation, laws and policies concerning posthumous
reproduction can be viewed as a continuum. One end of the regulation continuum
would be the restrictive approach, which is adopted by Taiwan, Germany®, Sweden™
and Italy*’. Down the spectrum stands the pro-restrictive approach that requires
written consent before proceeding with posthumous reproduction. The province of
British Columbia (B.C.) of Canada just passed the amendment to its Family Law Act
that allows posthumous assisted reproduction where the deceased, before his death,
gave written consent to the use of his gamete or embryo by the spouse for the purpose
of reproduction and to be the legal parent of the resulting child.** Further down the
line is the position of pro-permissive approach, which allows posthumous
reproduction upon the showing of reasonably inferred consent by the decedent, such
as the guideline developed by the New York Hospital on the issues of posthumous
reproduction.® Also in Israel, permission to posthumous conception is to be
determined on a case by case basis, in keeping with the man’s presumed wishes'.
And at the other end of the continuum is the permissive approach that assumes people
generally desire to become parents, unless otherwise expressed.

1. Restrictive Approach

Proponents for banning posthumous reproduction mainly frame their arguments
in terms of human dignity. Specifically, they express concerns about whether the
deceased's body would be treated with esteem and reverence™. If the state allowed
family members to utilize the gametes of the dead for procreation without the man’s
earlier consent, it would fail to afford the decedent proper respect. And the lack of

° Act for Protection of Embryos, Section 4, Article 1-3.
19 Genetic Integrity Act (2006:351), Chapter 6, Article 4. See also Rajesh V Bardale & P G Dixit, Birth
after death: questions about posthumous sperm retrieval, 3(4) INDIAN J. MED. ETHICS 122, 123 (2006).
1 Rules on Medically Assisted Procreation, Article 5-1. See also Shelly Sarig & Nili Tabak, An
Unusual Petition for Posthumous Sperm Retrieval? What Does it Add to the Debate?, 27(2) MED LAwW
463, 467-8 (2008).
12 Bill 16-2011, Family Law Act, Part 3, Article 28.

New York Hospital Guidelines for Consideration of Requests for Postmortem Sperm Retrieval,
https://www.cornellurology.com/resources/quidelines/ (last visited Aug.23, 2012).
4 Judy Siegel-ltzkovich, Israel allows removal of sperm from dead men at wives' request, 327 BMJ
1187, 1187 (2003).
5 See Robert D. Orr & Mark Siegler, Is Posthumous Semen Retrieval Ethically Permissible?, 28 J
MED ETHICs 299 (2002). See also Shelly Sarig & Nili Tabak, An Unusual Petition for Posthumous
Sperm Retrieval? What Does it Add to the Debate?, 27 MeD LAw 463 (2008).




assurance that individuals would have about the fate of their own body parts could be
a source of apprehension to the living.*® Apprehension about the welfare of any
resulting children who will be born without the opportunity to be cared by their
genetic fathers also supports the restrictive views"'.

2. Pro-restrictive Approach

This pro-restrictive view is one that permits posthumous procreation in very
limited circumstances: it requires that the decedent must have indicated explicitly by
writing down the intention to have his gametes used for procreation even after his
death'®. Taking the California statute for example, it includes a detailed list of the
information the writing must contain, and thus resembles a will*®. The Ethics Consult
Service and Ethics Committee of the University of Virginia developed a very similar
policy, which further requires naming in advance the individual who can request to
use the gamete for posthumous reproduction®. The issue of parentage shall also be
instructed so as to avoid challenges involving the estate of the decedent®. The Family
Law Act of British Columbia, Canada, recently passed an amendment that allows a
deceased person to be considered a parent if he left written consent for the posthumous
reproduction by his wife; the posthumously conceived children will presumptively have
the same rights of inheritance as any other children of the deceased person?.

3. Pro-permissive Approach

A pro-permissive approach permits posthumous reproduction based on the
reasonably inferred consent of the decedent®®. A person might be willing to consent to
posthumous reproduction for many reasons: for example, to have a life plan fulfilled®,
to perpetuate his genes and to promote happiness of his loved ones®. Also, it is
argued that it is justifiable to retrieve gametes in the absence of explicit prior consent,

16 Paul M. Quay, Utilizing the Bodies of the Dead, 28 ST. Louis U. L.J. 889, 920 (1984).

7 E.E. Gottenger & H.M. Nagler, The Quagmire of Postmortem Sperm Acquisition, 20(4) J.
ANDROLOGY 458, 460-1 (1999).

18 James J. Finnerty et al., Gamete Retrieval in Terminal Conditions: Is It Practical? What are the
Consequences?, 2(3) CURR WOMEN'S HEALTH Rep 174, 175 (2002).

;z CAL. PrRoB. CODE § 249.5(a)(1)-(3) (West 2008).

2 g

2 Bjll 16, 2011: Family Law Act, British Columbia, Canada, Part 3, Section 28,
http://www.leg.bc.ca/39th4th/3rd_read/gov16-3.htm.

2% Carson Strong, Ethical and Legal Aspects of Sperm Retrieval After Death or Persistent Vegetative
State, 27(4) J Law Med & Ethics 347, 347 (1999)

#* Rebecca Collins, Posthumous Reproduction and the Presumption Against Consent in Cases of
Death Caused by Sudden Trauma, 30(4) J MED PHILO 431, 435-6 (2005).

% |d., at 435.



following the example of organ donation®. Even though a written consent is not
required, only men undergoing fertility treatment, actively attempting conception, or
who had specifically expressed their plans to attempt conception in the immediate
future would be suitable candidates for sperm retrieval after death®’.

4. Permissive Approach

Since the restrictive view of posthumous insemination and conception currently
dominating law and practice, proponents of permissive legislation contend that
respect for the dead is best served by allowing posthumous conception, thereby
satisfying the interest of the deceased in parenthood®. It is therefore alleged that
postmortem sperm retrieval should be allowed unless the decedent had explicitly
refused®.

5. The Stand Taken by This Article

The reason why the permissive and the pro-permissive approaches not plausible
lies in the problematic assumption that people in general would likely to consent to
posthumous reproduction, had they contemplated it. Since posthumous reproduction
is far from a norm in many societies, it is unfair and undesirable to place the burden
upon individuals to state their opposition to such reproductive action®*. The
permissive approach is, therefore, not given credits.

In occasions of sudden and unexpected death, there is little opportunity to be sure
of the decedent’s intention because most men have never considered the possibility
that sperm would be sought or put to use after death®. In such cases, testimony by
family members and sometimes medical personals are essential in determining the
decedent’s willingness to procreate posthumously. Absent prior explicit consent, it
mostly depends on guesswork in determining what the decedent would have wanted.
Any guess is, however, inevitably colored by the interests, motivations and purposes

%6 Strong, supra note 23, at 351.
27

%8 See Malcolm Parker, Response to Orr and Siegler--Collective Intentionality and Procreative Desires:
The Permissible View on Consent to Posthumous Conception, 30(4) J MeD ETHICS 389 (2004). See
also Robert D. Orr & Mark Siegler, Is Posthumous Semen Retrieval Ethically Permissible?, 28 J MeD
ETHICS 299 (2002).
2 parker, supra note 28, at 390-1. The author defends his presumption in favor of posthumous
ggnception by postulating that people generally desire to become parents.
Anne Reichman Schiff, Posthumous Conception and the Need for Consent, 170 MED J AUSTRALIA
, 53 (1999).
?? GIanys B) White, Commentary: Legal and Ethical Aspects of Sperm Retrieval, 27(4) J L MeD &
ETHICs 359, 359 (1999).



of those who are seeking to use the sperm®.

The position taken by this article, therefore, is comparable to the pro-restrictive
approach. Where the decedent had explicitly expressed the wish of having a child
posthumously, and the wife also chooses to undergo artificial reproduction, such
wishes should be honored. Decisions to have children are without doubt private
choices of significance. It does not mean the choices are always consequence free to
others, nor does that they should never be limited. Some commentator suggests that
those who would limit procreational choice bear the burden of showing that the
reproductive action at issue would create substantial harm that they could justifiably
be limited™.

This article argues that, the explicit wish and the steps taken by the decedent in
advance embody his procreational autonomy, which should not be overlooked by the
law. Among the reasons to procreate during one’s lifetime may be: participating in the
creation of new life, affirming mutual love, providing a link to future persons, and
experiencing child rearing as well as pregnancy and childbirth®*. Some of these
reasons, such as the former three ones, may still be applicable to postmortem
procreation. Therefore, where both the decedent’s and the surviving wife’s
procreational autonomy is exercised and the resulting child is reasonably provided,
such procreational action should be permitted. The coming parts of this article will
further explain the stand from three viewpoints: the decedent husband, the surviving
wife and the resulting child. As a result, banning posthumous reproduction all
together without making distinctions among different scenarios can hardly be
justified.

B. Procreational Autonomy of the Gamete Provider: the Issue of Consent

The possibility to conceive children using the genetic material of the deceased
presents unique problems to legal fatherhood. To examine whether permitting
posthumous conception interferes with the procreational autonomy of the deceased
gamete provider, this Part looks into the scenarios where the deceased has or has not
left directions about the use of his sperm. Next, reasons why the decedent’s previous
consent matters will be examined.

2 1d., at 359-60.

% JOHN A. ROBERTSON, CHILDREN OF CHOICE: FREEDOM AND THE NEW REPRODUCTIVE
TECHNOLOGIES 24 (1996).

% Strong, supra note 23, at 349-51.



1. When the Man Left Instructions about His Gametes

There are many reasons that a man might give his gamete over to
cryopreservation while still alive. For one, before a vasectomy a man might wish to
preserve a future option for fathering a child if he should have a mind change later in
life. In a scenario where a man is diagnosed of cancer, it is not uncommon to bank the
sperm before receiving chemotherapy or radiotherapy, because both radiation and
chemotherapy prove to have adverse effects on the quality of sperm®. Other
situations involving premortem cryopreservation of gametes might concern particular
nature or conditions of one’s job, such as before an astronaut going into space or
before a soldier going to an area of war.

Where the deceased has left instructions regarding his gametes, fertility clinics
and courts in some jurisdictions tend to respect his wishes. In the California case of
Hecht v. Superior Court®’, William Kane stored his sperm in a California sperm bank
before committing suicide®. He executed a will leaving the sperm to his girlfriend,
Ellen Hecht, for the purpose of posthumous reproduction, issued the sperm bank a
document authorizing the release of the sperm to the same person, and even went so
far to write a letter to his existing child about the potential posthumous conception®.
The court ordered the sperm bank not to destroy the preserved gamete as the existing
children demanded and Hecht finally received Kane’s sperm under a settlement
agreement®.

On the other hand, a decedent’s wish not to have children after death has also
been upheld by the California court. In the case of Estate of Kievernagel, Joseph and
Iris Kievernagel had been married for ten years but could not have children*. The
couple sought infertility treatment from the Northern California Fertility Medical
Center. Before cryopreserving a sample of Joseph's sperm to be used in artificial
insemination, the Center had Joseph sign a consent form. On the form, Joseph
indicated that, when he died, he wished the Center to dispose of the frozen sperm
instead of releasing it to Iris*. After Joseph was killed in a helicopter crash, Iris

% AK. Schroder, K. Diedrich & M. Ludwig, Strategies for Preventing Chemotherapy and
Radiotherapy Induced Gonadal Damage, 3(2) AM. J. CANCER 97, 98 (2004).
% Katheryn D. Katz, Parenthood From the Grave: Protocols for Retrieving and Utilizing Gametes
from the Dead or Dying, 2006 U. CHI. LEGAL F. 289, 292 (2006).
2; Hecht v. Superior Court, 20 Cal. Rptr. 2d. 275, 276 (Ct. App. 1993).
g
“1d., at 291.
il In Estate of Kievernagel, 83 Cal. Rptr. 3d. 311, 312 (Ct. App. 2008).
Id.



petitioned the probate court for an order to force the Center into giving her Joseph's
sperm®. Eventually, the California Court of Appeals ruled against Iris’s wish to
conceive Joseph's child, reasoning that the Center had to respect Joseph's wishes to
destroy his sperm*.

2. When No Instruction Is Available

Why is consent so important to paternity in the context of artificial reproduction?
Inherent in many artificial reproductive processes is the splitting of the previously
unified role of parent into different roles®. Motherhood, originally thought to be easy
to define, is separated into genetic, gestational, and social motherhood. Paternity
likewise was divided into genetic and social paternity. According to the Act, any child
born through the use of donated sperm with the consent of the mother’s husband shall
be considered a child born in the wedlock®. The significance of the recipient
husband’s consent is demonstrated in the next paragraph: “Where the husband can
prove that his consent was obtained by fraud or coercion, he may bring a lawsuit for
denial of paternity not later than six months after the fraud or coercion has ceased*’”.
It should be noted, however, that such a lawsuit is only allowed within three years of
the child's birth*®. The emphasis on recipient husband’s consent means that legal
fatherhood can be constructed without biological connection but merely through his
consent. This article argues that, where the deceased husband has biological
connection to the resulting child and has also explicitly consented to posthumous
reproduction, the law should extend the protection to such procreational action.

In the absence of specific instruction, especially where the man did not store his
sperm in advance, the decisions of sperm retrieval and posthumous conception raise
issues of the gamete provider’s intention to procreate. Even after death, individual
dignity must be respected. Since sperm retrieval from the deceased is invasive in
nature, we must be careful that in removing sperm we do not abuse or exploit the dead
body. The desire for continuity though one's descendents is natural and logical, but it
cannot be assumed that it is everyone's wish. Some, for instance, may not want to
generate children whom they will not have the pleasure of raising themselves®. To

“d.
“Id., at 317.
* Susan B. Apel, Cryopreserved embryos: a response to "forced parenthood" and the role of intent,
39(3) FAM. L.Q. 663, 706 (2005).
% Rengong Shengzhifa [Artificial Reproduction Act], art. 23, para. 1 (Taiwan).
" Rengong Shengzhifa [Artificial Reproduction Act], art. 23, para. 2 (Taiwan).
:Z Rengong Shengzhifa [Artificial Reproduction Act], art. 23, para. 2 (Taiwan).
Shelly Sarig & Nili Tabak, An Unusual Petition for Posthumous Sperm Retrieval? What Does it
Add to the Debate?, 27 MED LAw 463, 468-9 (2008).



thwart the possibility of violating the deceased's dignity, written or other explicit
evidence of their wishes is essential and care must be taken not to jump to conclusions
based on circumstantial evidences. For example, the facts of the deceased having
received anti-fertility treatment does imply the wish to be a parent when alive, but it
does not necessarily mean that he would also have wanted to be one after death.

Some claim that sperm should be treated like organs®. If a man leaves
instructions about the posthumous distribution of his sperm, those should be honored.
If he does not, his next of kin should be allowed to decide what shall be done with the
sperm>. This article opines that, organ donation after death should be differentiated
from posthumous reproduction. One reason lies in procreation’s special significance
to one’s meaning of life, which involves one’s connection with the family, the
community and even the ethnicity. Another reason is that, although organ donation
may save existing people’s life, it does not bring a new life to the world; nor does it
create legal parenthood for the gamete provider which involves issues of succession.
For the reasons, this article takes the position that the essential question is whether the
decedent showed the intention for posthumous reproduction. Where the decedent’s
intention is negative or unknown, there is no sound reason to force fatherhood upon
the deceased. Under such conditions, posthumous reproduction shall not be permitted
and the spouse or the next of kin shall not take the liberty to decide for the deceased.

I11. Obtaining an Autonomous Decision from the Surviving Wife

Procreational liberty means the freedom to reproduce or not to reproduce in the
genetic sense. It is mainly a negative right against state interference with choices
concerning procreation, not a positive right to have the state or a particular person
provide the means or resources necessary to have children®. In scenarios where the
intent of the later deceased husband is negative, unknown or less than explicit,
prohibiting posthumous reproduction against the wife’s wish does not constitute
violation of her procreational liberty because she still has opportunities to produce
offspring later in life with other men through coital or non-coital reproduction. As a
result, this Part focuses on the issue that, where the deceased has left explicit consent
to posthumous reproduction, what can medical personnel do to assist the surviving
wife in reaching an autonomous decision of procreation.

® E.g., Andrea Corvalan, Comment: Fatherhood After Death: A Legal and Ethical Analysis of
Posthumous Reproduction, 7 ALB. L.J. SCI. & TECH. 335, 364 (1997).

*1 Susan Kerr, Post-Mortem Sperm Procurement: Is It Legal?, 3 DEPAUL J. HEALTH CARE L. 39, 66-7
(1999).

2 ROBERTSON, supra note 33, at 23.



A. Why Is the Surviving Wife’s Procreational Autonomy an Issue

The procedure of posthumous reproduction may involve reproductive
technologies of gamete cryopreservation, artificial insemination, in vitro fertilization
(IVF) and sometimes intra-cytoplasmic sperm injection (ICSI). Both IVF and ICSI
require the removal of egg cells from a woman's ovary through surgery while artificial
insemination needs only placing spermatozoa into the vagina or uterus without sexual
contact™. In the case of IVF, the egg cells are fertilized by sperm in vitro, incubated
until the blastocyst stage, and then implanted into the woman’s uterus®. Where the
quality of sperm is compromised, the technology of ICSI will be applied. The
technology of ICSI aims to achieve fertilization through injecting a single sperm into
an egg cell™, and therefore is able to circumvent the problem of low sperm count.

It is to be noted that, the artificial reproductive technologies involved in
posthumous procreation are to be performed upon the surviving wife, where she
decides to beget and bear a child in this fashion. Since the risks of undergoing
artificial reproduction, gestation and laboring means significant burden to a woman,
she should be provided opportunities of reaching an autonomous decision.

B. The Requirement of Consultation: How Can It Help

In the officer Sun’s case, Gynecologist Li Mao-sheng reminded Ms. Li that as
the sperm were extracted more than 30 hours after Sun’s death, no more than 20
percent of the sperm were still functional and that using the sperm for artificial
insemination would create a high risk of abnormalities for the unborn child®. He said
Sun’s death appeared to be a severe psychological blow for Li and suggested she
undergo counseling to help ease her distress rather than making hasty decisions.
Despite the reminder, Li was determined that she must try to “give Sun a baby”>".

** The definition of artificial insemination can be found in “the free medical dictionary”,

http://www.thefreedictionary.com/artificial+insemination (last visited Oct. 19, 2011).

* The definition of in vitro fertilization can be found in “the free medical dictionary”,

http://www.thefreedictionary.com/in+vitro+fertilization (last visited Oct. 19, 2011).

> The definition of intra-cytoplasmic sperm injection can be found in “the free medical dictionary”,

Q&tp://acronyms.thefreedictionary.com/intra-cytoplasmic+sperm+injection (last visited Oct. 19, 2011).
The China Post staff, Marriage declaration inked in sperm extraction case, THE CHINA POST,

September 12, 2005, http://www.chinapost.com.tw/taiwan/2005/09/12/68440/Marriage-declaration.htm

glast visited Oct. 3, 2011).

" The China Post staff, Sperm extraction sparks controversy over legislation, THE CHINA POST,

September 11, 2005, http://www.chinapost.com.tw/taiwan/2005/09/11/68404/Sperm-extraction.htm

(last visited Oct. 3, 2011).



In making particularly difficult decisions such as posthumous reproduction, the
procedure of consultation is crucial. The Act mandates the couples to undergo
psychological and physiological assessments before receiving treatments™. To satisfy
the requirement of informed consent, the recipient couple must be made
knowledgeable on the necessity of artificial reproduction, the implementation
technique, the success rate, any possible complications, and alternative treatment
methods™.

In cases concerning posthumous reproduction, this article argues that
consultation must contain at least two parts, provision of information and
psychological counseling, which can be made available through collaboration of
professionals due to the interdisciplinary nature of this service. The identified goals of
consultation are as follows: to increase the client’s knowledge and understanding of
medical information; to assess the risks; to provide support; to make needed referrals;
to empower clients to feel in control of their situations; and finally, to facilitate
decision making .

The information part includes medical procedures on sperm retrieval if
applicable, assisted reproduction and legal issues. The event model of informed
consent emphasizes on providing comprehensive information to the patient from the
standpoint of the professionals, thus is less attentive to how the information is
interpreted and taken by the patient®’. The process model aims not just to obtain the
informed consent from the patient by giving information, but also to explore and
understand the meaning of information to individual patient®. The process model is
better adapted to the client’s needs in both research and clinical services, therefore is
preferred. Taking genetic counseling for example, studies show clients in general are
impressed by not only the counselor’s expertise in medical knowledge, but the
manner in which information is presented, the amount of time spent with the
counselor, and the thoroughness of the discussion®®. This article posits that, since
medical and legal information is of utmost significance for the surviving wife, the
consultation she receives must be of similar standard. The interactions should be
dialogic rather than authoritative, tailored to the individual client’s emotional needs

%8 Rengong Shengzhifa [Artificial Reproduction Act (2007)], art. 7 (Taiwan).
% Rengong Shengzhifa [Artificial Reproduction Act], art. 12, para. 1 (Taiwan).
% Barbara A. Bernhardt et al., Goals, Benefits, and Outcomes of Genetic Counseling: Client and
Genetic Counselor Assessment, 94(3) AM. J. MED. GENET. 189, 191 (2000).
8. Nancy Press & Ellen W. Clayton, Genetic and Public Health: Informed Consent beyond the Clinical
Encounter, in GENETICS AND PUBLIC HEALTH IN THE 21ST CENTURY 505, 509 (Muin J. Khoury, Wylie
gurke & Elizabeth J. Thomson eds., 2000).

Id.
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and cognitive capacities, and sensitive to the distortions that can be created by power
differentials between the professional and the lay person®.

As for the part of psychological counseling, there are different models in health
care settings. The directive approach features listening to the problems, deciding with
the counselee what should be done, and then encouraging and motivating the person
to do it®. The nondirective approach was developed by psychologist Carl Rogers and
has been widely used by professional psychotherapists®. However, the nondirective
method’s emphasis on neutrality of the counselor has imposed barriers in effective
communication®’. This is especially true where the decision involves medical, legal
and ethical controversies. The nondirective method later evolved into the
person-centered approach, which emphasizes the mutual participation and growth of
the counselor and the client®. This type of counseling focuses on the counselee, not
the counselor as a judge and advisor, hence is helpful to the counselee’s independent
decision making.

The goal of consultation for the surviving wife is to provide immediate and
long-term psychological support™. It shall be noted that a period of grieving depends
upon the situation and varies greatly from person to person. The counselor must be
skilled in serving people who are experiencing the loss of family members or beloved
ones. Through listening to and validating concerns of the client, the consultant may be
of great help in evaluating the information the client received from other sources such
as books and the internet®. Additionally, where the consultation includes other family
members, communication among families is usually improved . Through
empowering the client, anxiety is reduced and an autonomous decision can be reached.
After a successful counseling session with much interaction, some couselees have an
ongoing supportive relationship with their counselors. The long term psychological
support persists mostly through telephone or letters’.

Methods of consultation must be sensitive to cultural context. The research and

% Peter H. Schuck, Rethinking Informed Consent, 103 Yale L.J. 899, 903 (1994).
6 Integrated Archive Publishing’s Service, Types of Counseling,
http://www.tpub.com/content/advancement/14144/css/14144 105.htm (last visited Oct. 23, 2011).
% Hsien-Hsien Chiang et al., Poxi Changian Weichuan Jiance Zhi Zixun Yu Lunli Yiti [Explore the
Ethical Issues in Counseling for Prenatal Genetic Test], 18(1) ZHONGHUA XINLI WEISHENG XIAOKAN
[FORMOSA JOURNAL OF MENTAL HEALTH] 65, 76-7 (2005).
°"1d., at 77.
% 1d., at 77-8.
- Bernhardt, supra note 60, at 194.
Id.
™ 1d., 194-5.
2 1d., 194.




clinical practices of consultation are mainly modeled after western theories, which
embody the individualism. However, the family-centered ethics of Han Chinese
culture may play a part in the wife’s decision making process. Specifically, Confucian
teachings highly values filial piety. To fulfill the requirements of filial piety, one must
be obedient to one’s parents and continuing the family line’. Since fertility and male
heirs are emphasized in the Han Chinese culture, the consultant needs to perceive its
influence both upon herself and upon the client during the counseling sessions.
Whether artificial reproductive technologies have been used as innovative tools to
perpetuate patriarchal social norms is a worthy topic for research.

The systematic framework for consultation described above has, unfortunately,
not been established in Taiwan. Even in cases of abortion counseling, which has much
longer history than consultation involving artificial reproduction, interdisciplinary
trained, qualified counselors are in shortage’. As a reality of clinical environment in
Taiwan, gynecologists and nurses are the main personnel responsible for abortion
counseling”™. Besides of the two professionals mentioned, medical technicians trained
in embryology are among the main providers of infertility counseling. The major
concern is that, people in medical background do not necessarily have the ability to
explain legal issues to patients, nor are they equipped the skills of psychological
counseling. Constructing a sound system of referral and collaboration would better
integrate different disciplines for the purpose of serving the clients’ needs in cases of
posthumous reproduction.

IV. Protecting the Posthumously Conceived Child

After receiving the deceased man’s prior written consent and the surviving wife
decides to proceed with artificial reproduction after full sessions of consultation, this
Part focuses on the legal status of the resulting child in the practice of posthumous
reproduction.

A. The Best Interests of the Child

Since the goal of ART is to bring the child into the world, the wellbeing of the
child must be the center of all considerations. In the situation of posthumous

™ A famous Chinese maxim that is still quoted and believed by many people in Taiwan goes, “Of the
three types of unfilial behaviors, the worst is to have no heirs”.

™ Yu-Chan Li et al., You Rengong Liuchan Zishang Fuwu Tan Kuazhuanye Zhenghe De lJizhi
[Abortion Counseling: Strategies for Interdisciplinary Service], 54(2) HuLl ZAzHI [THE JOURNAL OF
NURSING] 5, 8 (2007).
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reproduction, the major controversy lies in the question that, where the biological
father will for certain not be able to know or to take care of the child, is it still the
child’s interest to be born? The definition and contents of the child’s best interests
should be explored.

In the context of assisted reproduction, although the Act does not state the term
of children’s best interests, its preamble recognizes the necessity of giving due
consideration to ART children’s legal status’. The specific standards and factors for
such consideration is, however, less than clear. Some commentators held the opinion
that, restrictions on the procreational liberty of would-be parents are justified when
the use of reproductive technologies may jeopardize the welfare of resulting
children”’. On the contrary, John A. Robertson suggested that, with respect to any
given child born with the use of assisted conception, its only choice would be either
existence under the posthumous condition imposed by the parental behaviors or total
nonexistence’®. Citing the rationale of “wrongful life” cases to support his position,
Robertson believes there are no conditions under which it would have been better for
the child not to have been born at all”.

From the view of ART children’s best interests, it is not enough to simply bring
them to the world. Some commentator set principles for protecting the interests of
ART children®: firstly, the legal parentage shall be constructed so the resulting child
will be born as a legitimate child; secondly, the ART child shall have the legal status
and rights comparable to children of coital reproduction; and thirdly, recipients of
ART should be able to provide a sound environment for the resulting child. Based on
the above principles, the Act recognizes only married couples as lawful recipients of
ART, between whom at least one can produce healthy gametes and the wife must be
able to carry the fetus to term®. The limitations rule out homosexual couples,
unmarried heterosexual couples, older persons, single persons and the possibilities of
gestational surrogates.

’® Taiwan Artificial Reproduction Act, Preamble for Final Draft, Executive Yuan (2007).

" See, e.g., Ann MacLean Massie, Regulating Choice: A Constitutional Law Response to Professor
John A. Robertson’s Children of Choice, 52 WASH. & LEE L. Rev. 135, 137-9 (1995); ELIZABETH
BARTHOLET, FAMILY BONDS: ADOPTION AND THE POLITICS OF PARENTING 229 (1993).

® See ROBERTSON, supra note 33, at 111.

" 1d., at 247.
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This article believes that the uncertainty for legal status and potential risks shall
be reduced to meet the best interest standard for ART children. In the context of
posthumous reproduction where the most obvious feature is the biological father’s
absence in the resulting child’s life, this article would urge a more cautious policy for
legislation. It is true that unmarried parents and single parents could be nurturing and
loving. In fact, empirical studies prove that children in single parent families
demonstrate no perceivable difference in their characters and wellbeing, compared to
those in heterosexual two-parent families®. Nonetheless, that a posthumously
conceived child by an unmarried woman must undergo paternal lawsuits to ascertain
legal parentage and estate issues, in addition to the facts that lawsuits are sometimes
unpredictable and always time-consuming cause this article to support the limitation
of access to posthumous reproduction for married couples only. Furthermore, this
article suggests that children conceived in this manner should directly have the birth
mother’s and the deceased father’s name written on the birth certificate without the
need to go through paternity lawsuits. Once legal parentage is established through
legislation, it is not necessary for the deceased to provide for the resulting child in his
will, because the Taiwan Civil Code features a detailed intestacy system that serves as
a default for the distribution of property after death.

B. Striking a Balance among Competing Interests

Although granting the posthumously conceived child legal rights on issues of
parentage and probate promotes the child’s best interests, there are competing
interests that require due attention. Keeping the man's estate open to give the child the
opportunity to be conceived and born may interrupt the interests of the state to
ascertain the status of estates, frustrate the deceased man's debtors’ collection of the
amount owed, and suspend other existing heirs’ rights to inheritance. In order for the
probate system to operate properly, the probate court must close estates within a
reasonable period of time®®. To address these concerns, some US jurisdictions have
placed time restrictions on the birth of posthumously conceived children seeking to
inherit from their fathers®. For example, in Louisiana, in order to inherit, the
posthumously conceived child must be born within three years of the death of his or
her father®. According to the California's statutes, the child has to be conceived

8 |ouie Burghes, Debate on Disruption: What Happens to the Children of Lone Parents?, in Goob
ENOUGH MOTHERING? FEMINIST PERSPECTIVES ON LONE MOTHERING 157, 157 (Elizabeth Bortolaia
Silva eds., 1996).

8 Fazilat v. Feldstein, 848 A.2d 761, 766 (N.J. 2004).

# E.g., CAL. PrOB. CODE § 249.5(c) (West 2008) & La. Rev. Stat. Ann. §9:391(A) (2011).

% La. Rev. Stat. Ann. §9:391(A) (2011).



within two years of the father's death®. In order for the surviving wife to reach an
informed and autonomous decision on posthumous reproduction, the hardship and
period of grieving confronts the surviving wife must be considered. In addition,
several cycles of treatment may be needed before a successful conception is acheived.
This article thus proposes a two years restriction for conception of the resulting child,
beginning from the death of the father in order to strike a balance among the interests
of the resulting child, the state, debtors and existing heirs.

As for the posthumously conceived children who do not fit into the lawful
category specified in this article, their legal status will be de determined by Taiwan
Civil Code. These children may be born by mothers who are not married to the
deceased biological father, or whose father failed to leave a written consent, or who
are conceived two years after the father’s death. According to Article 1067 of Taiwan
Civil Code, where there is sufficient evidence to prove biological connection between
the man and the child born out of wedlock, a petition can be sought for paternal
acknowledgement so as to establish legal paternity®’. This petition can even be filed
after the biological father’s death against the father’s existing heirs®®. The original
purpose for such legislation in 2007 is based upon the notion of children’s best
interests, because although the father is deceased, a successful petition can give the
child a status of legitimacy and the opportunities to inherit the late father’s property. It
should be noted, however, that the property already distributed and received by the
existing heirs will not be affected thereby®®.

V. Conclusion

This article discusses conditions that should be satisfied before posthumous
reproduction is permitted by the law. Given the fact that reproductive medicine
evolves rapidly, the law is expected to keep pace with technologies. As long as the
possibility exists for conceiving a child after death, the legislatures must take steps to
ensure the procreational autonomy of the parents and to address the rights of the
resulting child. In order to establish a comprehensive framework of regulation, any
system put in place must balance the interests of the state, the decedent, the surviving
spouse, the resulting child, debtors and existing heirs.

Since posthumous reproduction is far from a normal way of procreation and its

©

® CAL. PrROB. CODE § 249.5(c) (West 2008).

’ Minfa [Civil Code], art. 1067, para. 1 (Taiwan).
Minfa [Civil Code], art. 1067, para. 2 (Taiwan).
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significant implications to all parties involved, this article adopts the pro-restrictive
approach of regulation. First of all, a written consent to posthumous reproduction is
required from the deceased father to ensure his intention, which is consistent with the
requirement of other types of ART.

Next, considering the impact of pregnancy and child-rearing to a lone parent, the
surviving wife must undergo consultation so as to receive medical and legal advices,
as well as psychological counseling. Only when the surviving wife is duly informed
of the risks and the alternatives of posthumous reproduction after a certain period of
time can she be able make an autonomous choice. Although the requirement of such
consultation may be integrated into the Act, the establishment of such system is far
from easy. This article, therefore, emphasizes referral and collaboration among
professionals of reproductive medicine, psychology and law.

Thirdly, the posthumously conceived child whose parents fulfilled the above
requirement shall be given legal status of a marital child who may righteously claim a
share of the late father’s property. This article further indicates that the interests of the
state, the existing heirs and debtors shall not be overlooked and therefore proposes a
two year restriction for conceiving such a child. It will be necessary to amend the Act
and the intestacy law in Civil Code to be compatible with each other in the overall
Taiwanese probating system.
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