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Judgments concerning sexual assault have caused
enormous social controversy on the issue of ethical
rules and sentencing. The Draft of Law on Judges and
the Amendment of Criminal Law regarding the chapter
of Sexual Offenses have been consequently discussed
widely. Dealing with the systematic issue concerning
the justice system of victims of sexual assault is
not only an implementation of justice, but a decrease
in the social cost on such social controversy; hence
efficiently upgrade the legal system of Taiwan in
accordance with international trends.

The reason that a victim of sexual assault shall be
specially protected is based on the Theories of
Opportunity and/or Theories of Victim-Offender
Interaction, the assaulted patterns of the said
victims and the meaning from the sight of Feminism
have rendered sexual assault a special status
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compared to other types of offenses. Since the sexual
offenses are close tided with the gender issue, it is
not appropriate to treat such cases as the same as
other ordinary offense types or otherwise judgments
like that would not only reinforce the stereotype of
victims of sexual assault, but fundamentally
jeopardize the legal system pursuing sexual equality.
Through a comparative method and empirical analysis,
this research has firstly sorted relevant studies
including theoretical bases of Victims Protection and
the reasons why we shall specially protect victims of
sexual assault, then next observed the unique
patterns and qualities of such victims in the view of
Feminism and accordingly pointed out the common
stereotype our society has. At last we adopted
Qualitative Research that we had interviewed with
nine professionals including social workers, lawyer,
prosecutors and judges on the topic of the empirical
practice on the current judicial system and of the
view and suggestion about how to improve our legal
system concerning sexual offenses in the future. This
Research hopes to offer a direction of improvement on
facilitating a more friendly justice system of our
country facing the treatment, the protection and the
supporting of victims of sexual assaults by the
aforesaid research methods diversely discussing the
1ssues of our legal practices.

victim, victims of sexual assault, Operating
Guidelines Governing Reducing of Repeated Statement
of Victims of Sexual Assault, myth of sexual assault
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Abstract

Judgments concerning sexual assault have caused enormous social controversy
on the issue of ethical rules and sentencing. The Draft of Law on Judges and the
Amendment of Criminal Law regarding the chapter of Sexual Offenses have been
consequently discussed widely. Dealing with the systematic issue concerning the
justice system of victims of sexual assault is not only an implementation of justice,
but a decrease in the social cost on such social controversy; hence efficiently upgrade
the legal system of Taiwan in accordance with international trends.

The reason that a victim of sexual assault shall be specially protected is based on
the Theories of Opportunity and/or Theories of Victim-Offender Interaction, the
assaulted patterns of the said victims and the meaning from the sight of Feminism
have rendered sexual assault a special status compared to other types of offenses.
Since the sexual offenses are close tided with the gender issue, it is not appropriate to
treat such cases as the same as other ordinary offense types or otherwise judgments
like that would not only reinforce the stereotype of victims of sexual assault, but
fundamentally jeopardize the legal system pursuing sexual equality.

Through a comparative method and empirical analysis, this research has firstly
sorted relevant studies including theoretical bases of Victims Protection and the
reasons why we shall specially protect victims of sexual assault, then next observed
the unique patterns and qualities of such victims in the view of Feminism and
accordingly pointed out the common stereotype our society has. At last we adopted
Qualitative Research that we had interviewed with nine professionals including social
workers, lawyer, prosecutors and judges on the topic of the empirical practice on the
current judicial system and of the view and suggestion about how to improve our legal
system concerning sexual offenses in the future. This Research hopes to offer a
direction of improvement on facilitating a more friendly justice system of our country
facing the treatment, the protection and the supporting of victims of sexual assaults by
the aforesaid research methods diversely discussing the issues of our legal practices.

Keywords: victim, victims of sexual assault, Operating Guidelines Governing
Reducing of Repeated Statement of Victims of Sexual Assault, myth of sexual assault
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Dear Colleagues and Feminists,

My name is Carol Lin. I am a law faculty from Taiwan. Taiwan is a subtropical island
country in East Asia. It took me 16 hours in the air and 3 hours on the train to be here,
a very long journey. Although I am quite jetlagged at this moment - hopefully I would
not fall asleep in my speech - | am still very thrilled and honored to share my research
with you. First, I want to thank Kahty’s invitation. I should also thank students and
other friends who make a lot of efforts to coordinate this conference for all of us.

The topic of my today’s speech is “A Due Process Reform Causes an Undue
Outcome- Rape Trials and its Injustice under the Taiwanese Reformed Adversarial
System.” The content of today’s speech comes from my three-year’s research project.
The first two years, | did the empirical case study to not-guilty verdicts in Taiwan.
Unlike the jury trial system, in which jurors are in charge of finding the defendant
guilty or not, in Taiwan, it is judge to find the fact and to write the verdict.

In Taiwan, when a judge finds a case with a reasonable doubt, she should give a
not-guilty verdict. Such a verdict should not only describe the fact she found at trial,
but also has to explain why the fact cannot suffice the elements of the criminal
statutes. | believe that reading those not-guilty verdicts would help the society
understand more about how the judiciary defines rape. From this year, | began to do
the interview survey to social workers, prosecutors, and judges, to dig out the
procedural problems in rape crime’s prosecution and adjudication. The interview
research is still going on. | hope to complete the research in the end of this year.

According to the past two years’ research, I concluded that at least three important
steps should be done to improve the inferior status of rape victims in the Taiwanese
criminal law system. The first step is to reconstruct the elements and legal framework
of the substantive criminal laws. My proposal is to change the definition of rape from
the “physical compulsion model” to the “affirmative consent” model. The second step
is to deconstruct the patriarchal rape scenarios in the courtrooms. And the final step is
to empower rape victims in the criminal justice system. | have offered my proposal
about the change of substantive criminal laws in the article which was published on



Duke Journal of Gender Law and Policy, Volume 18, Issue One in the spring last year.
Here, | would like to share the other two issues — rape myth and gender-unfriendly
trial system with you.

Before | begin to talk about rape trial, | would like to briefly introduce you about the
Taiwanese legal history.

Taiwan was belonged to Chinese Ching dynasty before 1895. After defeated by Japan,
Ching Dynasty ceded Taiwan to the Japanese government. Japan ruled Taiwan for
almost 50 years. During the colonial period, Western-European law and legal system
were first time introduced to Taiwan. After the second world war, Taiwan was
returned to the Republic of China. However, Chiang Kai-Shek’s Kuomintang (or call
KMT) was defeated by the communist party in the civil war. Republic of China,
therefore, decided to move the central government to Taiwan in 1939, while the
communist party soon established the People’s Republic of China in the mainland.
(This is why China kept saying that Taiwan is a part of China. But for Taiwan, the
relationship with China is like a couple which get divorced long time ago; but the ex
husband insisted that the divorce was invalid, ignoring the wife’s autonomy and
independency. This is also why Taiwan is not able to join United Nations, even though
Taiwan has been a democratic country for many years and also singed CEDAW in
2006).

From 1948 to 1987, to prevent Taiwan not to be attacked by China, the KMT
government ruled Taiwan under the strict martial law. Constitutional law and many
other fundamental human rights were frozen in this period. However, the rapid growth
of the Taiwanese economy and radical changes in the political environment forced the
KMT government lifted martial law in 1987. Growing opposition during the
authoritarian period led to the formal founding of the Democratic Progressive Party
(or called DPP). In 2000 and 2004, DPP’s candidate won the president election and
had been the governing party for the eight years. However, after a series of political
corruption sandals of the DPP government, the KMT party won the presidential
election in both terms of 2008 and 2012. No one would deny that Taiwan has been a
democratic country since it had two democratically elected changes of government in
the past 12 years.

The development of gender equality in Taiwan also reflects a complex dynamic of
political and cultural transformation. The ruling of Chinese and Japanese Empire
reinforced the patriarchy culture in both public and private spheres. The lifting of



martial law in 1987 turned a new page to Taiwan and also the Taiwanese women.
Feminists began to participate in political and social movements to change their
unequal status at home, at school, and in the workplace. The most remarkable
achievement of the feminist movement for the past 20 years was the successful
ratification of several gender-related laws, such as Anti-Rape Act, Anti-Domestic
Violence Act, Sexual Harassment Prevention Act, Equal Protection in Education Act,
and Equal Protection in Employment Act, etc.

During this transformation period, feminists and the non-feminist legal reformers
were good friends. Feminist groups enlarged their influence by joining legal reform
groups in the issues related to women rights. Legal reform groups, working with
feminists, attracted more attention from people and media when they propose their
agenda.

However, after winning many victories together in the battle of legal reforms, the two
groups began to find each other “not so matched.” Instead, they found that some
serious conflicts exist between them. The criminal procedure reform is one of the
examples.

Reforming the criminal justice system has been one of the most important tasks of the
Taiwanese political transition. In those one-party-ruled days, criminal law was the
best way to oppress political dissenters. As for the criminal procedure, the
inquisitorial trial model worked with the restrictive martial law provided no weapon
to defendants against the abuse of state’s power. Therefore, in the transitional society,
reformers including scholars, practitioners, legislators, and government officers, all
targeted at changing the traditional criminal justice system to improve defendant’s
rights in the procedure. One of the most important legal reforms is the adoption of a
so-called “reformed/refined adversarial model at criminal trail after the National
Judicial Reform Conference in 1999.

Historically, under the inquisitorial model, judges controlled the trails: they held
primary responsibility for questioning defendant and witnesses, and the parties could
directly question, or request the judge to question witnesses only after the judge
completed her inquiry. On the face of the procedure, two parties both involved;
however, in reality, the prosecutor did little more than take up a chair in the courtroom.
Nor did the defendant or his counsel have a lot of opportunities to make arguments or
to participate actively in the proceedings. The whole procedure was more like a
ceremony in which judges, prosecutors, and lawyers exchange their legal documents.



For changing such a passive trial style, reformers decided to “borrow the merits” from
the adversarial system and incorporate merits into the traditional inquisitorial system.

However, unlike the real adversarial system, in which procedural action is controlled
by the parties and judges play essentially passive role in fact-finding, reformers in
Taiwan retained the judiciary’s roles as an active fact finder. The legislature revised
the procedure to stress the roles of the prosecution and the defense in examining
witnesses while still allowing judges to investigate evidence. Under this new trial
model, the introduction of cross-examination became the most important change. To
protect defendant’s right to confronting and cross examining witnesses, reformers
modified the Criminal Procedure Code in Taiwan, adding 14 articles to devise the
cross-examination mechanism. Nevertheless, among those new articles, only one
provides the regulation to the behaviors of two parties. According to Criminal
Procedure Code Article 166-7, the following ways of examination shall be prohibited,
unless the circumstances specified in section 5 to 8 exist and there is a good reason
not to apply it: (1) the question is unrelated to the subject case, (2) the examination is
conducted by ways of threat, insult, inducement, fraud, or other improper means; (3)
the question is abstract and lack of specification, (4) the question is unjustified leading,
(5) the examination is based on hypothetical facts or facts unsupported by evidences,
(6) unnecessary repeated questions, (7) asking the witness to state the personal
opinion or comment, (8) the testimony may seriously injured the reputation, credit, or
property of the witness or the persons who have the relationship with him as specified
in section one of article 180, (9) the examination is addressed to matters that the
witness has not personally experienced, or things that the expert witness has not
personally examined, and (10) other ways prohibited by other laws or statutes.

My research found that the new reformed trial system creates serious disadvantages to
rape victims, because it is blind toward the social context of male dominance and rape
myth in the courtroom. In the name of making a due process and promoting
defendant’s rights, the reform overlooked women’s experience and reinforce sexual

oppression to rape victims.

My first observation is that the new system allows the defense counsel to harass rape
victims at trials legally. To prevent second rape, many states in the U.S. enacted rape
shield law after 1970s. Rape shield statutes prevent defendants from introducing
evidence about rape victim’s sexual history to trials. It, therefore, counteracts the
unfair prejudice arising from the jury’s adopting sexist conclusions based on victim’s

behaviors, activities, and sexual history. Taiwan’s new trail model lacks such



mechanism. In the past, judges were the one responsible for questioning witnesses.
Although it is true that judges may also have gender bias to rape victims; compared
with defense counsel, judges have less intention to harass witnesses or to attack the
witness’s credibility. Under the new trial model, cross-examination becomes an
important show at courtrooms for many trial lawyers. To please their clients, lawyers
try their best to ask harsh questions or embarrass rape victims. By doing this, they not
only can demonstrate the legal skills in front of the clients but reduce victim’s
credibility to the judge.

Reformers did set some rules for two parties in examination, but those rules are not
actually real rape shield law. According to Taiwan’s Sexual Assault Crime Prevention
Act Article 16, “....defense counsel should not question or raise the sexual experience
that victim had with other persons than with the defendant....” In the procedure,
prosecutors have the right to make objections to improper questions, of course.
However, the Act also provides that the rule only applies when judges consider it is
necessary. Moreover, even if the defense counsel harasses victims in
cross-examination, there is no exclusionary requirement to victim’s testimony. In
other words, judges have great discretion power in procedure and evidence rules and
usually judges overlook or even participate the gender biased interrogations.

My second observation is that rape myth dominates rape trial. According to my case
study to about 300 random selected not-guilty verdicts in the past 10 years, | found
that the following circumstances create a reasonable doubt to judges and led the case
to a not-guilty result.

First, the intimate or friendly relationship between the defendant and the victim. For
example, in one verdict, one of the reasons the judge found the defendant not guilty
because two parties were acquaintances and for the several occasions, the victim
allowed the defendant to do the deep tissue massage to her.

Second, victim’s behaviors before the incident happened. In many verdicts, we saw
that victim’s consent is presumed if she walks defendant home voluntarily or received

the defendant’s treatment of wine and left bar with the defendant together.

Third, victim’s reaction in the incident. If the victim did not ask for help, resist or try
to run away, the intercourse was thought consensual by the court.

Forth, victims show no bodily injuries. Almost every case involving forcible rape, the



courts ask for the evidence of victim’s bruise or injuries.

Fifth, victim’s behaviors after the incident. For example, in one case, the judge
believed that victim was not raped because the victim still went to work the next day
after the accused incident. The judge wrote, performing well in the workplace in the
next day after accusing being raped was not a “normal” behavior. In another case, the
court even questioned the victim in the verdict, saying that the victim’s behavior in
the courtroom. The court found that the victim answered the questions clearly with
smile, and doubted that the victim falsely accused the defendant. In the other words,
the victim lost the case because she performed too well in the courtroom.

Sixth, victim’s not report or not disclosure the incident to police or hospital.

Seventh, victim’s interaction with the defendant after the incident. If the victim still
kept in touch with the defendant or if the victim allowed the defendant drive her home
after the incident, the court found the doubt that the intercourses were consensual.

Eighth, victim’s personal problems may also cause a reasonable doubt. For example,
in one case, the court believe that the victim was falsely accused being raped.
According to the court, the victim faced the financial difficulty which gave her a
strong incentive to falsely accuse the defendant who just wanted to by sex from her
instead of raping her.

Ninth, victim’s story does not fit the typical scenarios for judges. For example, in one
case, the judge believed that the defendant did not force the victim to have sexual
intercourse, because at that time, there were dogs barking outside and two kids were
yelling and knocking the door, “ a normal man has no interest to have sexual

intercourse with a woman under such an unromantic circumstance,” the court wrote.

In another not-guilty verdict, the victim had her period on the day she alleged the
defendant raped her. In the verdict, the court said, “generally speaking, a normal man
tends not to have sex with a woman in her period.” The court may be right about that.
Surely, a normal man might have no interest to have sex with a woman in period.
However, it was a rape case. A normal man is supposed not to force other person to
have sex with him.

Through my case studies, it is clear that judges have conflict expectations to rape
victims. On the one hand, judges want to see rape victims to show a serious trauma



after the incident. According to their imagination, rape victims should stay at home,
shaking and crying. On the other hand, however, judges expect rape victims to be
brave after being assaulted. They expect rape victims to report the crime to police
quickly or go to the hospital as soon as possible. Nevertheless, we should note that
victims can be brave but cannot be too brave. If the victim looks too aggressive or too
tough to be raped, their complaints may be considered as a falsely accuse. In sum, for
judges in Taiwan, many women are unrapable: women in their period, women who
are bankrupted, women who did not resist, women who have friendship with the
defendants, women who show no physical injuries, women who behaved too calm or
too brave after the rape incident. Those rape myths and gender biases mixed with the
new refined adversarial system causes rape victims face gender-unfriendly trails at
courtrooms.

Like what | mentioned in the beginning, the research is still going on, and I am still
looking for the medicine to cure the unfairness in rape trails. But | believe that at least
some things could be done at this moment. First, it is fine to adopt the merits of the
adversarial system; however, the evidence and court rule should also be enacted and
enforced. Rape Shield Law should be introduced to Taiwan’s criminal procedure to
ban the harassments to victims. Second, legal profession should be reeducated about
gender law and equality. Judges are the ones who define what calls rape. Their
discrimination to rape victims seriously harms the substantive and procedural justices.
Finally, feminists should be aware of the compromise in any type of legal reforms.
Consciousness-raising and deconstructing gender stereotypes sometimes are more
important than the enactment of a lot of new laws. After all, patriarchy is a strong
monster. You thought you beat it, but it is still alive and could swallow you anytime
when you just feel safe.

This is my presentation. Thanks for your listening.
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